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2011/2091 Ilnfraction constatée  |ALLEMAGNE Service responsable : HOME/A/03 Etat du dossier au 31/05/2012 [Jr.Rs.: Eq.Jr.: Ju Resp. Int.: SGL | Resp. Ext.:
Services associés : SGEN/X/00; SJUR/X/00 I. FACTS — 5 ———
B e ; s m— - The deadline for transposition of the Data Retention Directive (2006/24/EC) was 15 September 2007.
Moo-trapsposition of the Data Retontion Diseotive 200624/EC Because DE had not communicated any national transposing measures to COM by the said deadline, COM on 27 November
2007 sent DE a letter of formal notice (reference SG(2007) D207204).
On 18 January 2008, DE notified to COM the Telecommunications Surveillance Law of 31 December 2007 (SG(2008)
Bases juridiques : Directive:320061.0024 | A/00731), which it declared to be the complete transposition of the Directive.

n 2 March 2010, the DE Constitutional Court in its judgment annulled the national law transposing the Directive.

Stade : Non-communication Financement communautaire : N

I. CORRESPONDENCE WITH THE MEMBER STATE

Procédures en relation : dossier pére -> ; dossiers fils ->

# On 16 June 2010, COM sent a letter to DE through EU Pilot (file number 1174/10/JLSE). ) e
On 23 June 2010, DE confirmed that its Constitutional Court had declared the national law transposing Directive
2006/24/EC to be unconstitutional.

Fait Incriminé : On 17 June 2011, COM sent an Article 258 letter of formal notice to DE (ref. SG-Greffe(2011)D/9667).

; It appeared from DE's reply to this letter on 15 August 2011 that the authorities in DE were preparing new measures for
omplying with the Directive. However, no draft text of these measures and no timetable for the adoption of these measures

had been communicated to COM.

On 28 October 2011, COM sent an Article 258 reasoned opinion to DE (ref. SG-Grefte(2011)D/18335).

Infringement case 2011/2091 - A reasoned opinion was adopted by the Commission on 27 October 2011 concerning fail o
Germany to communicate measures in compliance with obligation of Article 15 of Directive 2006/24/EC on the retention g
data generated or processed in connection with the provision of publicly available electronic communications services or & i

public communications networks.

With its reply to the reasoned opinion on 23 December 2011, DE communicated to COM a text drafted by the DE Federal

inistry of Justice for a system of 'quick freeze plus' dated 26 May 2011. COM services made clear on several occasions that
a proposal for a system of 'quick freeze plus' could not, if adopted, be considered to represent sufficient transposition of
“4Directive 2006/24/EC.

On 26 March 2012, COM sent an Article 258 supplementary reasoned opinion to DE (ref. SG-Greffe(2012)D/5218) to draw

DE's attention to the financial sanctions that the Court of Justice might impose pursuant to Article 260(3) TFEU and which

OM would apply as set out in its Communication on the Implementation of Article 260(3) TFEU.

11l ANALYSIS
tappears from DE's reply to the supplementary reasoned opinion on 25 April 2012 that DE has still not adopted all the

easures necessary to comply with Directive 2006/24/EC and that no progress has been made in the preparation of these
measures. It appears that the authorities in DE continue to prepare a legislative proposal on the basis of a text drafted by the

DE Federal Ministry of Justice for a system of 'quick freeze plus' that was communicated to COM on 23 December 2012.
COM made it clear in its supplementary reasoned opinion that this draft text would, if adopted, not amount to a full

transposition of Directive 2006/24/EC.

4By letter of 16 August 2011, DE set out that Directive 2006/24/EC was partially transposed in DE by applicable laws and

regulations. However, the obligations of Directive 2006/24/EC are not completely fulfilled by the partial transposition of
Directive 2006/24/EC in DE set out by DE in this letter. It results from the information provided by DE that Articles 1, 2, 3, 5,
, 7,8, 10 and 13 of Directive 2006/24/EC are not fully transposed in DE by applicable laws and regulations. Such partial

ansposition does not achieve the objective of Directive 2006/24/EC as stipulated by Article 1.

onsequently, DE has still not taken all new measures necessary to comply with Directive 2006/24/EC and has not indicated
thow and when it will adopt all the measures necessary to fully transpose Directive 2006/24/EC.

_The partial non-transposition of Directive 2006/24/EC in DE constitutes a very serious infringement of EU law, as it appears

hat DE deliberately refuses to take the necessary measures to comply with the Directive. In particular, DE still fails to launch

ithe legislative procedure necessary to fully transpose Directive 2006/24/EC.

V. LATEST STEP
FAgainst this background, the Commission decided on 31 May 2012 to refer this case to the Court of Justice by virtue of
Article 258 TFEU and Article 260(3) TFEU.
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Service responsable : HOME/A/03

Etat du dossier au 31/05/2012 Jr.Rs.: 1l-lq..lr.: Resp. Int.: CNH lResp. Ext.:

Services associés : SIUR/X/00; SGEN/X/00

Non-transposition of the data retention DIRECTIVE 2006/24/EC

Bases juridiques : Directive:32006 L0024

1. FACTS

The deadline for transposition of the Data Retention Directive (2006/24/EC) was 15 September 2007.

On 25 November 2008, RO informed COM (internal ref SG/CAC(2008)A/8868 0of 26112008 - SG-R-2) that measures
transposing the Directive, Law No 298/2008, had been published in the Official Gazetie of Romania No 780 of 21 November
2008.

On 23 November 2009, the RO Constitutional Court declared Law No 298/2008 to be unconstitutional in its entirety and

Stade : Non-communication

Financement communautaire : N

Procédures en relation : dossier pére -> ; dossiers fils ->

Fait Incriminé :

communications networks.

Infringement case 201 172089 - Article 258 reasoned opinion was sent to Romania ol
communicate measures in compliance with obligation of Article 15 (1) of Directive
generated or processed in connection with the provision of

n 27 October 2011 concerning failure
2006/24/EC on the retention of data
publicly available electronic communications services or of public
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1. CORRESPONDENCE WITH THE MEMBER STATE

# On 30 March 2010, in response to COM's letter of 19 January 2010, RO explained the legal effects of Decision No 1258 of
8 October 2009 of the RO Constitutional Court which annulled the provisions of Law 298/2008 as unconstitutional.

On 17 June 2011, COM sent an Article 258 letter of formal notice to RO (ref. SG-Grefte(2011)D/9861).

It appeared from RO's reply to this letter on 16 August 2011 that the authorities in RO were preparing new measures for

"|complying with Directive 2006/24/EC. RO's reply also included an annexed draft text and a vague timetable for the adoption

of these measures.

planations and written comments provided, RO was still at the stage of inter-ministerial negotiations and no draft law was
tapproved.

* On 28 October 2011, COM sent an Article 258 reasoned opinion to RO (ref. SG-Grefte(2011)D/18406).

L 1t appeared from RO's reply to the reasoned opinion on 28 December 2011 that RO had still not taken the measures

4 ;‘ On 29 September 2011, a meeting took place between COM services and a RO JAI Counsellor. According to the

adnecessary to comply with the Directive. RO communicated to COM a legislative proposal that had been submitted to the RO

HRO's attention to the financial sanctions that the Court of Justice might impose pursuant to Article 260(3) TFEU and which

hamber of Deputies on 2 November 2011. It appeared from RO's reply that the legislative proposal was being discussed in
the Chamber of Deputies. However, no timetable for the adoption of these measures had been communicated to COM.
* On 26 March 2012, COM sent an Article 258 supplementary reasoned opinion to RO (ref. SG-Greffe(2012)D/5264) to draw

OM would apply as set out in its Communication on the Implementation of Article 260(3) TFEU.

~H1I ANALYSIS

1t appeared from RO's reply to the supplementary reasoned opinion on 26 April 2012 that the Chamber of Deputies as the
legislative body in RO's bicameral Parliament continued to discuss a legislative proposal that had been initiated by two
Members of the Chamber of Deputies on 2 November 2011. RO communicated this legislative proposal to the COM by letter
of 29 December 2011. However, no date of adoption of these measures was communicated to the COM in RO's reply to the

| Supplementary Reasoned Opinion.

V. LATEST DEVELOPMENTS

Against this background, it was initially proposed to refer this case to the Court of Justice by virtue of Article 258 TFEU and
Article 260(3).

Towever, on 22 May 2012, RO informed the Commission that legislation transposing the Directive had been adopted by the
O Parliament on the same day. Against this background, DG HOME withdrew the case from M05/2012. DG HOME is
leurrently analysing the new transposing legislation adopted by RO.
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