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Infringement case 201120089 - Article 258 letter of formal notice was sent 1o Romania on 17 June 20011 conceming failure to
communicate measures in compliance with obligation of Article 15 (1) of Direetive 2016 24:EC on the retenlion of data
generated or processed in connection with the proviston of publicly available electrame cammuniennhons ser ices or of public

comrunications nelworks.

Mise en demeure 258 (ex220) :

Mise en demeure 264 (ex228) :

Décision © 160672201 LE/201104081 (20114111 Drécision -
Envei : 17/06/201 1:SG{2011)D-9861.C(201 1) 111 Envot :
Réponse : 18/03/2011: Ares(201 1)B87315 Réponse

Mise ent demeure complémentaire 258 {ex226) :

Mise en demeure complémentaire 260 (ex22y) :

Décision Déciston :
Envoi Envoi:
Réponse : Réponse :

Avis motivié 258 {ex226) :

Avis motivé ex228 :

I FACTS

The deadline for transposition of Ihe Data Retention Dircetiye 2006/ 24/EC) was 13 Sepiember 20107,

On 25 November 2008, RO informed COM (intemal rel SG/CAC{2008)A/BREG8 of 26112008 - SG-R-2) that measures
transposing the Dircelive. Law Na 298:2008. had been published in the Official Gazetle of Romania No 780 of 21 November
2008.

On 23 November 2009, the Constitutional Court deelared Lav No 293/2008 to be unconstitutional in ils entirety amd annulled
{8

I1. CORRESPONDENCE WITH THE MEMBER STATE

On 30 hMarch 2010, in response (o COM:'s Jetter of 19 January 2010, RO explained (he legal cffects of Decision No 1258 of §
October 2009 of the Romanian Conslilutional Court which annulled the provisions of Law 298/2008 as uncenslitutional, In
that letter. RO staled that it had set up a national, inter-instituliona] working party (e draw up new transpostng measures which
would comply with the Court's decision.

On 27 October 201(). COM inviled RO officials to meet officinls fron: DG Home Alfairs lo discuss the status and timescales
of preparations of Lhe new legisiation.

The meeling took place on 21 January. During the meeting, RO autherities undertook to send draft law to the Commission.
Cver faur menths later, however, no further notification s been forthcoming from Romania,

On 17 June 2011. the Commnission sent Article 258 letter of formal notice to Romanta (ref. $G-Greffe(2011)D/9861).

1t appears from Romania's reply to this letler on 16 August 2011 that the authorittes in Romania are currently prepating new
measures for complving with Directive 2006/2.1/EC. Romania's reply also includes an annexed drafl [aw and a vague
litnelable for the adoption of these easures.

On 29 September 2011, a meeting with RO JAI Couonsellor took place. According (o the explanalions and written comments
provided, RO is still at the stage of inter-minisierial negotiations and no draft law is yet approved by the government.
Furthermore, it appears that (he timetable for the adoption of new icgislation for comptving with Directive 2006/24/EC has
been delaved. as according to Romanta's writien comments the approval of the draft 1ext by he Governinent of Romania is
now foreseen in October.

HI CONCLUSION AND PROPOSAL
In the absence of a draft taw whicl: would fully transpose the Data Retention Directive and a delailed timefable for fts
adoplion. we propose reasonted opinion lo be sent 1o Romamia,

In its Communication on Implementation of Article 260(2) TFEU (Q) C 12, 15.01.2011, p.1), COM in cxereising its
discretionary power considers that the Article 260(3} instrument should be used as a matter of principle in ali cases of failure
to fulfit an obligation, which concern the transposition of directives adopted under a legislative procedure. COM nevertheless
recognised {hat there might be special eases in which it would not deem it appropriale lo seek penalties under Article 260(3}
[n the presenl case, COM considers that 1l is appropiiate to depart from these goneral eritenia and not to use the Anticle 260(3)
instrument due lo several reasons linked to the specifiesty of the present case:

1) Romanin had notified the national transposition measures, whicl subsequently have been annulled by the Romanian
Constilutienal Court.

2) 11 is not cerlain that the Court of Justice will follow the interpretation by the Commission of the application of Article
260(3) in nn exceptional siluation of annulment a posterion of Ihe Iransposilion measures.

3) The transposilion of the Data Relention Direchive is particularly complex due o the fact that the general oblipation Lo refain
data requires adoption of national measures whoss implemcniation may raise sensitive questions linked to fundamental rights.
in particular the nght to dala protection.
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