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I. FACTS
The deadline for transposition of ihc Data Retention Dircctii c (2006/24/EC) ives 15 Scptembcr 20(<7,
On 25 Noveniber 2008, RO informed COM (internal rci'SG C'dC(2008)A!88(i8 ol 26112008 — SG-R-2) that measures
transposing the Dircciii e. Lais No 29t<,"2008, had bccn published in the Oificial Garetie ol'RomaniaNo 780 of 21 November

On 23 November 2009. the C'onsiitutional C'.curt dcclarcd Laiv No 298 20<08 to bc unconstitutional in its cntiroty amd annulled
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II, C'ORRESPOhlDENCE WITH THE MEhtBER STATE
On 30 hiarch 2010, in response lo CO/v'I's letter of 19 January 201 0, RO csplaincd thc legal cffccts of Decision No I258 of 8
October 2009 of the Romanian Constitutional Courl ivhich annul)cd thc pros isions of Laiv 298!2008 as unconstitutional. In
thol Iciier. RO siaiod thai it lied sct up a national, inter-i»siituiioncl »orking party io dra» up nciv transposing measures iihich
ivould comply ivith the Courts decision.
On 27 October 2010. COM invited RO ol'ficicls to meet ol'ficials from DG Home AKnirs lo discuss ihc siatus and titncscalcs
ol'preparations oi ihc ncsv legislation,
Thcmeetingtook place on 21 Jam<cry, During lhc meeting, RO a»ihoritics undertook to send draft la» to thc C:ommission.
Os'cr four moii/hs later, linis cvcr, no further notification bas been I'art)scorningI'rain Ronmni a,
On 17 Junc 2011. the ('ommission sent Article 258 letter of formal notice to Romania tref, SG-Greffe(2011)D.'9861).
It appears from Romania's reply to this lcttcr on 16 Aug<<st 201 1 thai thc authoritics in Romania arc currently preparing ncn
measures for complying ivjlh Dircctivc 2006/2.1!'EC. Ronicnic's reply also includes an annexed dre(1 la» and a vague
timetable for t' he adoption of these measures.
On 2<J September 2011, a meeting isith RO JAI Coonscllor took place. According io the asplanations end ivrittcn comments
provided, RO is still at thc siege of inter-ministerial negotiations end no draft lasi is yc< approved by thc govcmmcnt.
Furthcrrnorc, it appears that ihe timetable for thc adoption ol'»civ legislation for complying ivi th Directisre 2006/24/EC has
been delayed, es according io Romania's ivrittcn comments lho approval ol'thc draft test bi ihc Govcmmcnt of Romania is
noii foreseen in October.

111, CONCLUSION AND PROPOSAL
In ihc absence of a draft lass ivhicli ivould I'ully transpose lhe Dais Rctcntion Dircctivc nnd c detailed lime<able for tts
adoption.» e propose reasoned opinion to be sent to Rom<mits

ln its C'ommunicati on an! mplemeniation of Article 260(3) TFEU (OJ C' ) 2, 150).20) I, p I), C'OMin caercising its
discretionary poivcr considers thai thc Article 260(3) instrument should be used ss a msttor ol'principle in all cases of failure
to fulfil an obligahori, ivhich conccm thc transposition of dircciivcs adopted under a lcgislaiivc procedure. COM ncverthdcss
recognised that <hate might be special cases in ivhich ii ii ould not deem it appropriate io scck pc»cities under Article 260(3).
ln thc present case, C'Ohi considers that it is appropiiaie to depart from those 1<ancrai critcn a a»d noi to usc thc Article 260(3)
instrument due lo several reasons linked lo thc specificity of ihc present case:
1) Romania had notil)ed the national transposition measures, ivhicii subscquenth have been aruiulledby the Romanisn
Constitutional Court
2) It. is not certain thai lhc C'ourt ol' Justice v ill I'olloiv ihe interpretation by ihc C'ommission ol'ihc application of Article
260(3) in an eaceptional situation of aonulnicnt a posteriori of ihc transpositioii measures.
3) Thc transposition of tha Data Retention Directive is particularly complca due to the fact that the get<em) ob!ication to retain
data requires adoption ol'national measures si'hoso implctrtcntation may raise scnsihvc questions linked to fundamental rights.
in crtimilcr thc ri lii io dain roteciion.
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