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The deadline for transposition ol'(he Data Retention Directive /2006/2d!EC) «os 15 Scptcmbcr 2007.
On 25 Noi ember 2008. RO informed CO M {internal tel S G.'CdCI 2008) A/8868 of 26112008 - SG-R-2) that me»sums
transposing thc Dirac(it c. Lan No 298 2008, had bccn pubhshed in lha Off(cia) Gazeue of Rotnanja No 780 of 21 Not ember

On 23 November 200'9, thc Constitution»l Court dcclarcd Larv No 298/2008 lo bc unconstitutional in its cntircty amd anmdled
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Infringcrnent cave 2011!2089 - Arhclc 258 lctlcr of forntal notice «as scut to Romania on 17 Junc 2011 concerning I'ailure to
communicate ntcasurcs in compliance vvith obligation cf Article 15 /1) of Dirac(ivc 2((06'24'EC on the retention of date
gencnucd or processed in connection « i(h thc pro(is(on of publicly m ailableelectronic commumcaii ons servtccs or of public
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Il. CORRESPONDENCE XVITH THE )vtE)vIBER STATE
On 30 hiarch 2010, in rcsponsc to COlt I's leltcr of 19 January 2010, RO explained thc legal cffccts of Decision No 1258 of 8
Oclobcr 20()9 of the Romanian Constitutional Court svhich annulled thc provisions of La«298/2008 as unconstitutional. In
(hal latter, RO s(sled (hst it had sct up a national. inter-insiihttional «'orking party to dra«' up na« trtutsposing nteasurcs «hi ah
«'ou}d comply svith tba Court's decision.
On 27 October 2010. COM invited RO olficials to meet oAioials from DG Homo Affairs to discuss thc status and timescalcs
of preparations of (hc ne« leg(elation.
Thc mccting tooL placeon 21 January. During thc mcc(ing. RO authorilics undcrtooL (o scud draft la»v to thc Commission.
Over four months later ho«cvcr, no I'urthcr no(if(cation has bccn Iorlhcom(ng frotu Roman(a.
On 17 June 2011, thc Commission scn( A!Iiclc 258 letter or fo rmal ((clice to Romania {ref. SG-Grcffa{2011)D/98Cil).
Il appears lrom Romania's reply to this letter on 16 Auqusl 2011 that tha aulbori tice 'm Romania are currently preparing nc«.
measures for complying «ith Dirccii» e 200C024VC. Romania's reply also includes an annexed dral'( Is«and a vague
iimelabl c for ihc adoption of those measures.
On 29 Scptctnber 2011, a a(cating vvilh RO JAI Counsellor looL place. According to the explanations and «rlttan oem(nants
ptnvided, RO is still at the stage of inter-minislcnal ncqotialions and no dral) lave is vct approved bv thc government.
Furthermore. it appears (hct tire tin(a(able for (lie adoption ofne« legislation for comphing «ith Dircctiwc2006/24/EC has
bean dele) cd, as according io Romania's «rittcn comments the approval of thc dr»A text by 0(c Govcmtnent of Romania is
no« foreseen in October.

III. CONCLUSION AND PROPOSAL
In ihc abscncc of a draft la«' «hich «ould fully transpose (he Data Retention Dircctivc and c dctailcd (imctablc for i(s
adoption. «e propose reasoned opinion to bc sent io Romania.

In its Communication on lrnplamcntation ol'Artielc Zf>0{31 TPEU {OJ C 12, 15 01.2011, p I), COM in exercising its
discretionary po«cr considers that thc Ar(iclc 2/i0(3) instrurncnt should bc used as a matter of principle in all cases of failure
Io fulfil an obligation. «:hich concern (hc tmnsposilion of dircctivcs adop(cd under a Icgislativc procedure. COFd neverlhclcss
recognised thai there miqht bc special cases in «hich it v, auld not deem it appropriate (o sccL penalties under Arti)c 260{3).
In the present case, COA considers that it is appropriate to depart from those general criteria and nol lo uso tits Article 260{3)
instrument duc to several reasons linked to (hc spccift'city of the present case:
I) Ramania hadnotilicd the national transposition measures, «hich subscqucn(ly have been annulled by tha Rotnanisn

2) lt is not certain that tha Court of Justice «'III folio« Ihe interpretation bv thc Commission of ihc application of Article
2C4{3) in an exceptional situation of anttulmcnt a postcriori of thc transposilion measures.
3)The transposition.oi'tltc Da(a Retention Directive is particularly complex duc to (hc fact that (hc gcncral obligation lo retain
data requires adoption ol'national mcssurcs srhose irnpicmcntaiion may raisesensitive questions linked to iundamcntal righls.
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