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Thc deadline I'or transposition of the Data Retention Directive (2006/24/EC) vvse 15 September 2007.
On 25 November 2008. RO informed C'Ohl (intcmal tef SG.rCdC(2008)A/8868 al'26112008 - SG-R-2) ihal measures
transposing the Directive. La«No 298/2()08. had been publtshcd in thc 0 fficral Gazette of Romania Na 7S0 of 21iVavcrnber

rr 2. November 200r). the RO C'anstiiutional Cour( declared La«' Na 298/2008 to be unconslitulianal in its entirety and
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Infringement case 2011:2089- Article 258 reasoned opinion vvas sent to Romania on 27 October 2011 concerning fed!use
communicate measures in compliance «'ith abhgslion of Arlicle 15 ( I) of Dirccti vc 2(X!ri 2JrEC on thc rc(en(ion of data
generated or processed in connection «ith the provision of pubhvi) av ailable electronic communications services or af prN
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f these measures.

articular the right to data protection.

t '. REASON TO APPLY ARTICLE 206(:4) TFEU

2008.

!nailed it.

I. CORRESPONDENCE WITH THE MEMEER STATE
n 30 hlarch 20HI. in rcsponsc to C'Oht's leltcr of 19 January 2010, RO ewplelr!cd thc legal effects af Decision No 1258 of 8
ctober 2009 of thc RO Gonstituliannl Court v hich annulled the provisions oi La«298/2008 as unconstitutionak
n 17 Junc 2(ll l. the C'ommission senl en Article 258 loiter of forrnal notice to RO (raf. SG-Grelfc(2011)D/9861).

I appeared Crom RO's rcpl) ta this letter on I Cr August 2011 Ihai thc authoritics in RO «'crc preparing ne«measures far
amphing «ith Dircctivc "00Ci/24/EC. RO's reply also included an anncxcd draR text and a vague timetable for thc adoption

n 29 September 2011. a meeting took place bchveen COW services and a RO JAI Counsellor. According ta thc explanations
d «'lit(err corti(!'!a!its pr'avidcd, RO «as still at thestage of inter-ministerial negotiations re!d no tlraft la« n as apprav ed
n 28 October 2011, GOhl sent an Article 258 reasoned opinion ta RO (rcg SG-GreEc(2011)D/18406),

It appears from RO's reply to lhe rcmoned opinion ot! 28 Dcccmbcr 201I that RO has still not taken Ihc measures accessary to
otnpiy « ith thc Dircc(ivc. RO communicated (a COP I a legislative propassi that hsd been initiated by l«o !4$embers of thc
0 Chamber of Dcputics on 2 Not crnbcr 2011, lt appears from RO's reply that the legislative proposal is currently being

diseusscd in the Chamber of Deputres. Ho«ever. no timetable for thc adoption of these mcasurcs has beer( communicated to

ll. INITIAL REASONS TO DEPART FROLIC THE GENERAL USE OF ARTICI.E 2Cr0(3) TFEU (ii is propased to revisit
!is decision)
n its Communication on lmplenrcntetion of Article 260(:() TF EU (OJ C' 12, 15.01.2011, p. I), COht in cxcrcising its

:ttiscretianary pavvcr considers that thc Article 2Ci0(3) instrumcni should bc used as a matter af principle in c0 cases of faiiurc
la fuifd an obligation, tvhich concern the transposition af dircctivcs adopted under a Icgislativ e procedure. C'Ohi neve(the)css
recognised that thcrc might be special cases in «hich it «' auld not deem ii aptrrapriatc to seek penalties under Artirdc 260(3).
Irt thc present case. COM cansidcrcd that it «ss appropriate (o depart from these general criteria end not to usc the Artie)c
260(3) instrument duc to several reasons linked io ihe speci(icily af ihc present case:
) RO had notified the national trnnsposilian measures, rvhich subsequently hat c been annulled b) lhe RO ('onstiiutianal

) lt is not cer(sin that thc C.'aur( of Justice «ill folie« tha interprets(ian by COM af thc applicatian of Article 260(3) in an
Xeeptianal Situation Of atinulment a pOStCriari af lhe tranapOSilion meaSurCS.

" 3) The irensposition of Dircctiv e 20()6,'24/EC is particularly complex duc ta the fact that thc general obligation to retain data
~, cquircs adoption oi national measures >@hose implementation may raise sensitive questions linked lo fundamental righls. in

c fundamental criteria guiding lhc application of Article 2(i0{3) include thc seriousness of the infrir!gcmcnt, its dumtion and
he need to ensure that the sanction itself is a deterrent to further iniringements. RO has alrcadv bean given aconsiderable
mount of time ta transpose Directive 200Cr!24 EC into national lets Callotving thc judgement of its Constitutional Court in
etcher 2009. COh4 has tlws g! ven due regard lo the complex situation that arose 1'rom this judgcnrcnt. Ha«ever. RO still

ails lo adopt national legislation to comply «6th thc Dirac(it c. Furthcrrnorc. in a similar infringcnrcn( proceeding agarrrs( CZ
asc 2011/114 t) folio«ing a judgcmenl by the CZ Constitutional Cours in March 2011 annulling Directive 2006/24/EC,

. OM did nol decide to depart I'ram thc general use of Article 260(3).

'. CONCLUSION AhID PROPOSAL
: ines the judgment of its Constitutional Court in October 200'9, RO has noi taken the measures necessary ta comply v ith
Directive 2006/Z4 EC. In vien ol'thc fact that RO has already been given a considerable amount of time lo transpose the

ireclivc into naliona! Isvv follavving thc judgcmcnt of its Gonshtutional Courts, it is deemed nccessarr to revisit thc decision
.depart fram thc general use af Article 260(3) TFEU in this case. 11!erefore, is proposed to send a supplcrncntary Article 258

reasoned opinion « ith expltcit rcfcrcnce to Article 260(3) to RO «I th a one-manlh deadline. This aints al giving RO a slrongcr
'nccntive to transpose the Directive. As the only purpose of this supplementary rcasoncd opinion is to ensure thai thc potengal
ppliestion ai' Art 260(3) TFEU in thc lirsl referral ta Court is foreseeable for RO, a onc-month dead! ine to reply is considered

en Hie rent.

Prop, tlu service responsablc r

Pro . des chefs de eabmet;

Pro . d(sir(ion de I» Commission:

Position du service 'c

E tat des consul tati ens :
rMD258 ex226 811)C258(ex22<) AM288(cs226 AMC258 ex226) IIID260 ex228) MAC?G0 ex228

month deadline la re Iv.:
13/02!2012: Avis motive complemcntaire 258(ex226): Reference to Article 260(3). I

9G-) SJ

Sg~ DG
DG-) SC;




