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" : - . = 1c deadline for transposttion of the Data Relention Directive (2006/24/EC) was 15 Sepiember 2007,
Non-transposition of the data retention DIRECTIVE 2006:24'EC On 25 Nosember 2008, RO informed COM (intemal ref SG/CAC(2008)A/8R6S of 26112008 - SG-R-2) tha measures

transposing the Directive. Law No 298:2008, had been publtshed in the Qlficiat Gazette of Romania No 780 of 21 November

B

Twmes Jaridinacs : Directiver 3200624 11 23 November 2000, the RO Constitutionat Court declared Law No 298/2008 to be unconslitulional w its enlirety and
8¢9 S 2 H 4 mr{sannulled it

Stade ; Non-communication Financement c autaire ; N 4]
2o Tatian = for pare - ¢ < rs fils - i 1. CORRESPONDENCE WITH THE MEMBER STATE
Procédures en rely = dossier pire > ; domiers fils > Aty 30 March 2010 in response to COM's letter of 19 January 2010, RO explained the legal effoets of Decision No 1258 of 8
ctober 2009 of the RO Constitutional Court which annulled the provisions of Law 298/2008 as unconstitutional.
a 17 June 2011, the Commission sent an Article 238 letter of formal natice to RO (ref. SG-Grelfe(2011)D/9861).
Fait Incriminé « { appeared from RO's reply 1o this Ietter on 16 August 2011 that the authoritics in RO were preparing new measures for
amp!y ing with Directive 2006,24/EC. RO's reply also tncluded an anncxed drafl text and a vague timetable for the adoption

Infringement case 2011:2089 - Article 238 reasoned opinion was sent to Romania on 27 October 2011 concerning failurc?xﬂgﬂ f {hese measures.

communicate measures in compliance with oblgation of Article 15 (1) of Directive 2016 24EC on the retention of data n 29 September 2011, a meeling took place between COM services and n RG JAT Counsellor. According to the explanations
gencrated or processed in conncction with the provisian of publich available eleclronic communications services or of pvﬂ' 4 wrillen comments provided, RO was sirl] at the stage of inler-ministerial negotiations and no draft law was approred
communications networks. imBofDn 28 October 2011, COM sent an Article 258 reasoned opinion to RO (ref. SG-GrefTe(2011)D/13400).

Tt appears from ROQ’s reply to (he reasoned opinion on 28 December 2011 that RO has slill not taken the measures necessany' (o
E omply with the Direclive. RQ communicated ta COM alegislative proposal that had been initiated by two Members of the

RO Chamber of Deputies on 2 Nov cmber 2011, 1t appears {rom RO's reply that the legislative proposal is currently being
discussed in the Chamber of Deputies. However. no timetable for the adoplion of these measures has been communicated to

) Ont.

Mise en demcure 258 (ex226) : Mise cn demeure 264 {ex228) :
Décision - 16:06,2011:E/201141081 :C(201 134111 Déeision 1L INITIAL REASONS TO DEPART FROM THE GENERAL USE OF ARTICLE 260(3) TFEU (it is proposet to revisit
Envoi ; 17/06/2011:$G(201 D986 L.C(2011 14111 Envoi: is decision) , _ ,
Rz:,z:m: 7[] 8:‘08001 1 :.i‘rgs(.?}(il 1)8873 1(5 ] er;po;.sc . E"“”" n i1s Comimuniention on Imptementation of Article 260(3) TFEU (OJ € 12, 15.01.2011, p.1), COM in cxercising its
- ; — N . - - 4 Wiscretionary power considers (hat the Arlicle 260(3) instrument shoutd be used as 2 matler of principle in all cases of failure
Mise en d e comy ntaire 258 (ex226) s Mise en demenre complémentaire 264 (ex228) : to fuifil an obligation, which concem the transposition of discctives adopted under a legislatit e procedure, COM nevertheless
Decision : Décision - recognised {hat there might be special cases in which it would not deem it appropriate 1o seek penalties under Article 260(3).
Egtoi: Erivo= Int the presenl case. COM considered that it was appropriale to depart from these gencral oritenia and nof to use the Article
Reponse : Réponse : 264 3) tnstrument dug to several reasons linked (o the specificity of the present casc:
- . g2—11 ) RO had notified the national iranspasilion measures, which subsequently hat ¢ been annulled by the RO Constitutienal
Avis motivé 258 (ex226) : Avis motivé ex228 ¢ ot Gurt.
Decision.- 27714201 1-E/201 117685 C(201 117508 Décision 2) It is not certain that the Court of Justice will follow the interpretation by COM of the application of Article 260(3) m an
o 2011-SG2 18106:00201 117508 i ~mfbexceplional situation of anmdment a posteriori of [he transposilion measures. .
gg;ag;sez 81215.]"1 2!1';) lsiG.g\r:sl(tz)(?l ;)’31410’;::’)(4 i Rﬁ;gksc : #113) The transposition of Directive 2006:24/EC is particularly comples dus to the fact that the general obligalion to retain data
- — - . . ; Requires adoption of national measures whose implementation may raise sensitive questions linked to fundamental righls. in
Avis motivé complémentaire 258 (ex226) ¢ Saisine 260 {¢x228) : b articular the right to data protection.
e Deécision -
e Dtect dosision TV REASON TO APPLY ARTICLE 206(3) TFEU
Réponsc © Ref. AR - . the fundamental criteria guiding the application of Article 26({3) include the seriousness of the infringement, its duration and
' D Arrdt Beowrtil - eed to ensure that the sanction itselF is o deterrent Lo further infringements. RO has already becn given a considerable
— 2 mount of fime to Iranspose Directive 2006/24/EC into national law following the judgement of its C onstitutional Cour in
Swisine 258 (ex226) : e : ctober 2000, COM has thus given due regard 1o the complex situation that aresc from tis judgement. However, RO still
Décision * weekbfnils lo adopt national Jegislation to comply with the Direetive. Furthermare, in a similar infiingement proceeding against CZ
Dépot décision:: fease 2011/1143) following a judgement by the CZ Constitotional Court in March 2011 annulling, Directive 2006/24/EC,
RECATT ' el OM did nol decide {o depart [rom the gencral use of Article 260(3).
R = CONCLUSION AND PROPOSAL
Qrigine CDO : Correspondance avee |'état membre (2 dern. évén.j: Sinee the judgment of its C ons!it;llional Court in October 2{:1096 RO has not takf:ndlhc measures no:i.essary to comply with
e g 2 e o P Dircotive 2006/ 24°EC. Tn view of the fact that RO has already been given a considerable amount of time lo transpose the
24915RMMALL DO HOME ég,‘,’é@g},’,gk} : Eﬂzﬁf‘jﬂﬁﬂﬁgg f%gi}){ ;;;ET “RDireclive into nalional law following the judgement of its Constitutional Courls, it is deemed necessary to revisit the decision
Z fo-depart from the general use of Artiele 260(3) TFEU in this case. Therefore, is proposed to send a supplerentary Article 258
Historique des décisions (6 derniéres decisinns} : =i reasoned opinion wilh explicit reference 't1o Article 260(3) to RO with a one-manth deadline. This aims al giving RO a stronger
. . N v - i incenlive to transpose the Dircctive. As the only purpose of this supplementary reasoned opimion is to ensure that the potential
27/10/201 1 E/2011,7685 :CQU11)7308: Avis molive 258(ex226) pplication of At 260(3) TFEU in the first referral to Court is foresceable for RO, a onc-month deadline to reply is considered
16/06/2011:E201 144081 :C(2011)4] 11:Mise en demeure 258(ex226): wigiza| R P o
Etat des consultations : Prop. du service responsable 13/02_!2012:{\\1'5 motivé complémentaire 258(ex226):Reference to Article 260(3). 1
MD258(ex226) | MDC258(cx226) | AM238(ex226) | AMC258(ex226) | MD260(ex228) | MDC260(e3228 sionith doadlirie lo reply.:
Prop. des chefs de eabinet :
BG->8J
ST~ DG Prap. décision de [+ Commission :

DG > SG Posid duscn‘ice‘iu' o
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