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‘i : A ; The deadtine for transposition of the Dala Relention Disective (2006/24/EC} was 15 September 2007,
Non-transposition of the Data Retention Directive 2006/24'EC B DE had not cgmmlmjcatcd any national transposing measures to COM by the E{lid deadling, the Comunission on 27
November 2007 sent DE a letter of formal notice {reference SG(2007)y D207204).
On 18 January 2008, DE netified 10 COM the Telecommunications Surveillance Law of 31 Dacember 2007 (SG(2008)
LA/00731) which it declared ta be the complele (ransposition of the Dircetive.

s juridi : Directive:320061 404024 : g : : .
Dpves jordlgnes e Direstiva VOlGL2Y, .. . fOn 2 March 2010. the DE Constitutiona? Court in its judgment annulied the national law transposing the Direstive.

Stude : Non-communication Fipancement commumautaire : N

o [. CORRESPONDENCE WITH THE MEMBER STATE
Horron 16 June 2010, COM seat a letter to DE through EU Pilet (file number 117-1/107JLSE).

WO 23 June 2010, DE confirmed that its Constitutionat Court had declated the natienal Jaw transposing Directive 2006/24/EC
*Ho be unconstitutional in its entirety.

Pracédures en relation : dossicr pére -> ; daessiers fils ->

Fait Incriminé & oy,

f0n 17 June 2011, COM sent an Article 258 letier of formal notice to DE (ref. $G-Greffe(2011D:9667).

- - — — X —3 Wit appearcd from DE's reply (o this letter on 16 August 2011 that the authoritics in DE wcre preparing new measures for
Infringement case 2011/2091 - A reasoned opinion was adopted by the Commission on 27 Oclober 2011 conceming faitufwivy omplying with the Directive. However, no drafl lexi of hese measures and no timetable for the adoption of these mieasures
Germany to communicate tmeasures in compliance with obligation of Article 15 of Dircctive 2006 24/EC on the n:lcnhcn% Mhad been commimicated to COM,

data generated or processed in conncction with the provision of publiely avarlable electronic conunumealions serviees or Bl [#n 28 October 2011. COM sent an Article 258 reasoned opinion to DE (rcf. SG-Grefle(201 1)DA8333)
public communications netwarks. ==} appears from DE's reply to the reasoned opinion on 23 December 2011 that DE has siilf not taken the measurcs necessary to
comply with the Directive. DE eommunicaled to COM a proposal by the DE Federal Ministrv of lustiee for a system of 'quick
Hreeze plus' dated 26 Mny 2011, COM scrvices have made clear on several occastons thal & proposal for a system of 'quick

" rceze plus' could not. if adopled, be considered to represent suflieient transposition of Directive 200624 EC. [t must thus be
conclude that DE 15 eurrenthy not faking any measures necessary to comply with the Divective,

ropused lo send a supplementany Article 238 roasoned opinion with explicit reference to Article 260(3) to DE with a one-
month deadline lo replv. As the only purpose of this supplementan reasoned opinion is (o ensure that the polential application

Historigque des décisious {6 derniéres décisions) : ) ; X i ] |
of Anticle 260(3) TFEU in the first referral to Court is (oreseeable for DE. a one-month deadline te reply is considered

27/10/2011:E/201 147685 (C(2011)7509. Avis motive 238(ex226)

Mise vn demeure 258 {ex226) © Mise en demenre 260 (¢3228) : 1L INITIAL REASONS TO DEPART FROM THE GENERAL USE OF ARTICLE 26(3) TFEU (it is proposed 1o revisit
Déeisian : 16 06/201 I'E20L 1481 10201 14112 Decision : fhis decision) ,
Eovei : 17/06/2011:SG(2011)D/966T.C(201 114112 Eiiver . LIn its Communication on Implementation of Adicle 260(3) TFEU (OJ C 12, 15.01.201 L, p.13, COM in exercising its
Reéponse : 16:08/201 1:INF(201 1)103426 Réponse : sgeffgliscretionary power considers that the Article 260(3) instrument should be used as a mntter of principle int all cases of failure

- . N N - " — do fulfil an obligation, which eancem the transposition of dircctives adopled under a legistative procedure. COM nevertheless
Mise en demeure complémentaire 258 (ex226) : Mise en demeare campl wire 260 (3228} : recognised (hat there might be special eases in which it would not deem it appropriate to seck penalties under Articte 260(3),
Décision - Décision In the present case, COM considered that it was appropriaie lo deparl fram these general criterin and not to use the Arlicle
Envoi - Ensiol.: 260(3) instrument due 1o several reasons linked to the spectficity of the present case
Réponse : Réponse : D DIE had notified the natienal transpesition measures, which subsequently have been annulled by the DE Constilutional

=IF ; tar 1 ourt. . , , . ’ o : ;
Avis motivé 258 (ex226) : Avis motivé ox228 : £) 1t is not certain that the Court of Justice will follow the interpretation by COM of the application of Article 260(3} in an
Décision - 27710201 1-E/201 127685 :C{2011Y750¢ Décision - cxceptional situation of annulment a posteriori of the transposition measures.
Envol : 28/10/2011:SG(201 1D/ 18335:0(201 117500 Envol =tk ) The transposition of the Data Retention Directive is parlicularly comples due to the fact that the gencral obligation 1o relain
Reéponse - 27/12/201 LINF(201 1310225 Reponse : ’dat;aﬁ:ll‘lji[l:rstﬁt;?;ant:E}:::i;:z‘;lc:::::sllrcs whose implementalion may raise sensitive questions linked to fundamental rights.
Avis motivé complémentaire 258 (ex226) : Saisine 260 {ex228) : "’ '
Didcision:s Décision : V. REASON TO APPLY ARTICLE 206(3) TFEU
Envol Dépot decision : Hihe fundamental eniteria guiding the application of Article 260¢3) include the seriousness of the infringement. its duration and
Reponse ; Rel.AM . Lihe need to ensure that the sanction ilself is a deterrent lo further infringements. DE has already been given a considerable
D, Arrét - e Jfamaunt of time (o transpose Directive 2006/24/EC into national law (ollowing the judgement of its Constitutional Court in

__ = *iMarch 2010. COM has thus given duc regard to the complex situation that arose from this judgement. However, DE stiil fails
Saisine 258 (ex226) : T "o adopt national legislation to comply with Dircctive 2006/24/EC Furthermore, the non-transposition of the Directive in DE
Pécivians Bﬂm onstitutes a very serious infringement of EU law, ns it appcars that DE deliberately refuses to take the necessary measures to
Depot dociaion : omply with the Dircetive, Finallv. in a similar infringement procseding against CZ {case 2011/11423) following a judgement
REFALT : %’mrv v the CZ Constitutional Courl in March 2011 annulling Directive 2006/24/EC. COM did not decide to depart from the
D.Arrét Ll encral use of Adicle 260(3).
Origine CDO : Correspondince avec 'état membre {2 dern. évén.): %;,!_,, . CONCLUSION AND PROPOSAL

; 119038 () o ) e DE has nol indicaied how and shen it will (ranspose Directive 2006/24/EC. It is thus deemed necessary to revisit the decision

: : 09/112040:EM - Emvoi Jettre SG-E -DOC-2010-5661 . ! : R : gHHB oI
sl 03;1 1;5010.531 5 E:g: ]:.":: gg;ﬂgft%ggﬁmo»ﬁ 4 o depart lrom the general use of Article 260(3) TFEU in order to give DE a stronger incentive to lranspose the Directive, 1t is

]

ient,
16/062011:E/2011/4081 .C(201 141 12:Mise en demeure 258(ex226): - l;ium‘-’"-‘“
Etat des ¢ Itations : Prop. du service responsable : 13/02/2012: Avis motivé complémentaire 258(ex226). Reference to Article 260(3), 1
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