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i. CORRESPONDENCE WITH THE MEMBER STATE

gr. Rs.:Etat du dossier au 0(i/03/2012
I.FACTS
The dcadiine I'or tronspoeition of (hc Data Retention Dimctive (2006!24/EC) uos 15 Scptcrnbcr 2007.
Because DE had not communicated an>. national transposing meosures to C'OM by thc said dcodlinc, the Coiumission on 27
November 2007 sent DE e lcttcr of formol notice (rel'crence SG(2007) D207204).
On 18 JanuaD 2008, DE notified to C'Ohl the Telecommunications Surieillancc Lass ol'3 I Dcccmbcr 2007 (SG(2008)

(S7311 ivhich it dcclnrcd ta bc the compte(c transposition af' thc Dirac(i! c.
n 2 March 2(!10. (hc DE Constitut!onal Court in its judgment annulled (hc iia(ionol lau transposing the D irective.

n 16 June 2010, I'OM sent o letter to DE (hrough EU Pilot (lile rn!rober 117.1!10,'JLSE).
n 23 June 2010, DE confirmed that its Conslitutional Court had declared the notional! owv transposing Directive 200(i!24/EC'

)c bc unconsti(ut!onal in!ts csitircty.
n 17 June 2011, COM snit an AIticlc 258 latter of formol notice ta DE /ref', SGG!cffe(20 I l)D'9C!C!7).

t oppcorcd from DE's reply (o this latter an 16 Augus( 2011 ihat thc outhoriiies in DE n crc preparing neve< measures for
emptying!iiih lhc Directive. Hon ever, no drafl lcxt of (hose maes!iree and no timetable for thc adoption of'these rneasurcs

n 28 October 2011. COhl sent an Art!clc 25il reasoned opini on lo DE (rcf. SG-Gre(Ic(2011)D 18335).
g( appears from DE's reply to (hc rcosoncd opinion on 23 December 2011 that DE has s(ill not token thc mcasurcs nccessar) to
comp)) ivith the Directive. DE comm((nic<a(ed to COM o proposal by the DE Fedcrol Miuist(3 of Justice fora s) stern of'quick
rccrc plus' dated 26 Mny 2011, COM scr(iccs have mado clear on several occasions that a proposal for a sistern of 'quick

prccxc plus' could not. if adapted, be considcrcd to rcprcscnt sufIicicnt transpositionof D(roclii'c 2006!'2 I! EC. It must thus bc
conclude 0! at DE (s currenth no( (aking <anv measures necessary to eomplv vrith the Dircc(i! c,

II. IhllTIAL REASONS TO DEPART PRO(vl THE GENER 4L USE OF ARTICLE 26/((3) TFEU (it is proposed to revisit
is decision)

n its Comniunication onimplementationol' Article 260(3) TFEU (OJ C'. I '2. 15,01.2011, p.l), COhi in exercising its
iscretionory pa!vcr considers that the Article 266(3) inst!vcncnt should bc used as a matter of pnnciplc in all cases of I'ailurc

fo fullil an obligation, ivhich concern ihe transposition of directives adap(od under a Icgislativc procedure. COM nevcrthcless
reeog(»scd (hat (here might bc special eases in nhich it ivould not deem it appropriate to scck ptsialtics under Article 2C!0(3).
ln thc present case, COIvl considered that it uos appropriate lo dcpor( from these general criteria end not to usc the Article
260(3) instrument due to several reasons linked (a (hc specif!c!(i al ihc present casa
I) DE hsd natif! cd thc national transposition measures, ivhieh subsequently hove been onnugcd b) thc DE Constitutional

) I( is no( certain that (hc Court of Just('cc u'ilt folloiv theinterpretationby C'Obt of thc applicalian ol' Ar(iclc 260(3) in an
cxccptional situation ol onnulmtsit a posterioriof thc tmnsposition measures,
) The transposition al' the Dote Retenlion Directive is parlicularly co(»plex duc to thc fact tlia( thc qcncral obligation to retain

'do(n requires adoption of notional mcasurcs ivhosc i!nplcmcntation mayraise sensitive questions linked to fundanicntal rig!hta,
particular the righl to data protection,

V. REASON TO APPLY ARTIC'.LE 20C!(3) TFEU
...: hc fuodamcnial criteria guiding the application of Article 260(3) include thc seriousness ol' the infringcntcnt. its duration arid

ic need to ensure that the sanction itself is a date!ran( lo fu(&a( infringements. DE has alrcadv been givena considerable
mount ol' (irnc lo transposeDircctivc 2006/24'EC inta!!ational la!i I'olloiving the jurlgemenl of its Consbtutional Court in
torch 2010. C'Ohl hos thus givendua regard to thc complex situation that arose froni this judgement. Hoivevcr, DE still fails

' o adopt national leg! elation to comply n iih Dircctivc 200C!'24/EC. Fur(hcnno! c, the noi!-Iransposition of 0!c Directive!n QE
anstitutcs a very serious inf!ingemcsit of EU Iasv, es it appears the( DE dcliberatciy rcfuscs to take the necessary measures to
amplyiii(h the Dircctivc, Finally. in a similar inl'rinqcmeni proceeding against CZ (cose 2011/1143) fallaiving a judgement

thc CZ Consliiutianal Court in March 201 I annuli!ng Direclii e 2(S!i/24,'EC< C'OM did not decide ta depart from thc
cncml usc of Article 260(3),

'. CONCLUSION AND PROPOSAL( crees tunlallcc (tace I c'tat (lien!bre (2 dern. Gvdl!.):
09/t I 2010:EM • Em ci Ie(tre SG-EUPILOT-DOC-2010-566t
03/I ll2010 Ebi - Euroi le(tre SG-EI/PILOT.DOC-JG IG.s54

Res, inta SGI. R e s . I".xt.t

Iiiston ue des decisions Ci dernieres decis)orts):
27/10'2011:E/201I/7685;C(2011)7509. Avis rnotivc 258(ex226)
16/06<2011:E!2011/40&1 (C'(2011 4112! Misc cn dcmcurc 258 cv226 .

DE hes nol indirnted hoiv and ivhcn it u ill transpose Directive 2006!24!EC. It is thus deemed necessary to revisit the decision
a depart I'ram t'hc general usc of Article 260(3) TFEU in order to give DE a stronger inccntivc to transpose tho Dircctivc. Jt is
ropased to send a supplementary Article 258 reasoned opinion n'ith cxplici( reference to Article 260(3) to DE svith a one­

monlh deadline lo reply, As the only purpose al' this suppl cmenta0' reasoned opinion is to cnsuro that thc potenlial application
of A!iicle 260(3) TFEU in lhc first referral to Court is forcsccablo for DE. a onc-month dcedlinc to reply is considered
ufIicient,
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