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Infringement casc 2011/2091 - A letter of formal notice was adopted by the Commission on 16 June 2011 conceming {ailure
by Germany to communicaie measures in compliance with obligation of Article 15 of Directive 2006 24/EC on the retention
of dala generated or processed in conneethion with the provision of publicly avastable electronic communications sers ices or of
public communications netw orks.
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1. FACTS

The deadline for transposition of the Data Retention Directive (2006/24/EC) was 15 September 2007,

Beeause Gernrany had not conununicated any national transposing measures (o the Commission by the said deadtine, the
Cammission on 27 November 2007 sent DE a letter of formal notice (reference SG(2007) D207204),

On 18 January 2008, DE replisd notifying the COM of Telecommunicatians Survetllance Law of 31 December 2007
(SG(2008) A/00731), which it declared o be the complele transposition of the Direclive.

On 2 March 2010, the German Canstitutional Court in ifs judgment (ref. 1 B1R 256/08, 1BvR 26308, | BvR 586:08)
annulled the Telecommunications Surveillance Law in its enlirety.

H. CORRESPONDENCE WITH THE MEMBER STATE

On 16 June 2010. the Commission seat a letter (o Germany through EU Ptlot (file number 1174/10/ILSE) requesting
clarifications wilh repard to the transposition of the Directive.

On 23 June 2010, Germany confimicd that its Constitutional Courl had declared the national law transposing the Direetive to
be unconstitutional in its calirety and that it had included very detailed requirements in its judgment of what such a law sheuld
include.

On 27 October 2010, COM invited DE officials to meet officials from DG Home Affairs to discuss the stalus and timescales
of preparations of the new Jegislation. The meeting took place on 21 January 201 1. During the meeting, the Genman
delegation underiook 1o keep the Commission informed about developmenls. Over four months later, however, no further
notifieations have been forthcoming from Germany.

Cn 17 June 2011, the Commission sent Article 258 letier of formal notice to Germany (ref. SG-Grelfe(2011)D/0667).

[t appears from Germany’s reply 1o this letier on 16 August 2011 that the authoritics 1n Germany are currenily preparing new
measures for complying wilh Direetive 2006,24/EC. However, no draft iext of these measures and no timetable for the
adoption of these measures have been communieated to the Commission. Furthermore. it appears from Gerimany's reply that
the authoritics in Germany are preparing measures based on a proposal by the German Minister for Justice or a systen of
'quick freese plus’. The Commission sen ices have made clear on several occasions thal, in their view. a proposal for a system
of ‘quick frecze plus' could nel. if adopled, be considered to represent sufficient transposition of Directive 2006/ 24/EC.

1. CONCLUSION AND PROPOSAL

Since the judgment ol its Constitutional Court in March 2010, DE has not indicated to COM how and when it proposes to
produce new legislation to transpose the Dala Retention Directive. It is therefore proposed to 1ssue to DE Article 258 reasoned
opinion.

In its Communication on kmplementation of Articie 260(3) TFEU (QJ € 12, 15.01.2011. p.1), COM in exercising its
discretionary power considers that the Article 260(3) instrument should be used as z matter of principle in all cascs of failure
to fulfil an obligation, which concern the transposition of directives adopted under a lepislative procedure. COM nevertheless
recognised thal there might be special cases in which it woutd nol deem il appropriate to scek penaltics under Article 260(3).
In the present case. COM considers thal it is appropriate to depart from these general eriferia and not to use the Article 26((3)
instrument due to several reasons linked lo the specificity of the present case:

1Y Germany had nolified the national transposition measures. which subscquently have been annulted by the German
Constitutional Court.

2) It is not certain that the Court of Justice wilt foilow the interpretation by the Commission of the application of Article
260(3} in an exceptional situntion of annulment a posierion of the fransposition measures.

3) The transpesition of the Data Retention Directive is particularly complex due to the fact that the general obligation to retain:
data requires adoption of nalionat measures whose imiplementation may raise sensitive questions linked to fundamental rights,
int particular the niht to data protection.
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