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in aitieidar thc nub( to data re(ection.

Etat du dossier «u 06/10/2(111 lr.Rs.: F. Jr.: Res . Inl.: CN11 Rev . Eat.:
I.FACTS
Tbc deadline I or transposition of the Data Retention Directive (200Ci/24/EC) ives i 5 September 2007.
Because Germany had not conununicatcd any national transposing measures to the Commission by thc said dcadiinc, the
Coinmission on 27 Novernbcr 2007 sent DE a Icttcr of forrnal notice (relerence SG(2007) D207204).
On 18 January 2008, DE repliednotif)'ing thc CGM ol' Telecommunications Su(a eiiiancc La»: of 31 Dcccmbsr 2007
CSG(2008) Ai0073ll. «'hich it dcciarcd to bc thc complete transposition of tbc Directive.
On 2 i%larch 2010, ilia Gem(an Constitutional Cou!I in its judgrncni (rcf. I Bi R 256''08. 1BvR 2CT3/08. I BvR 586!08)
annul!cd thc Tclcconanunications Surveillance La» in its entirctv.

B. CORRESPONDENCEWITH THE ivlEkdBER STATE
Oii 1(i Junc 2010. The Commission scut a letter to Germany through EU pilot (file number 1174/10/JLS E) requesting
clarifications «i(h regard to Ihc transposition ol'thc Directive.
On 23 Junc 2010, Germany con(irmcd that its Constitutional Court hcd declared the national le»i transposing tbc Directive to
bc unconstitutional in its cntirch' and that it bad incfudcd vcr) dctai lcd requirements in its judgment of » hat such e ia» should
On 27 October 2010. COhi int i ted DE offi cials to meet officials from DG I4omc At fairs to discuss tbc status and tirncicnl as
of preparations of' the neivicgislation. Tbc meeting took place on 21 Janua0 201 I. During thc mcctiag, tlie Gcnnan
delegation undertook to keep Ihc C'omnussion informed about developments. Over four months later, hoivcver, no I'urtbcr
nctilications Itavc bcciiforthcomingfrom Germany.
On 17 Junc 2011, tbc ('ommission sent Article 251! letter ol formal no(icc to Germany (ref. SG-G!c(Tc(201))DrqfiCi7).
li appears from Gcrmam s roply io Ibis Icttcr oii ICi August 201 I that thc authorities in Gcnusny sre currently preparing nc»'
ineasures for complyinb( vvith Directive 20(tfv'24/EC. Hoivcver, no draft Ieat of these mcasurcs and no thnchtblc for the
adop(ion of these measures have been communicated to thc Commission. Furthermore, it appears from Germany's reply that
tbc authoritics in Germany are propnring measures based on a proposni by thc German Minister Jbr Justice for a systeni of
'quick Free/e pius'. The Commission sert icos have made clear on several occasions thaL in their vic«v a proposal for a system
oi"quick frecre plus' could not. if adopted, bc considered to represent sufficient transposition of Directive 2006/24/EC.

Since tbc judgment of its Constitutional Court in kdarch 2010, DE bas not indicated to CO/vl boas and ivhcn it proposes to
pro<luce ncu Icgisiation io trsiisposc thc Data Retention Dircctiv c. Ii is tbcrcl'orc proposed to issue to DE Article 258 rcasoncd

in iu Communication on lmpicmcnt ation of Ar»clo "C!0(3) TP EU (OJ C 12, 15 01 201 1. p I). COM in cvcrcising its
discretionary po» cr considers that the Article 260(:i) instrument siiould be used as a matter of priitciple in ail eases of failure
to I'ulfil an obligation, «'Itich conccm tbc transposition of directives adopted under a tcgi slativc procedure. COhl nevcrtholeis
recognised that there migilit bc special cases in ivbich it vvould not dccm it appropriate to scc'k pcnaltics under Article 260(3).
ln the present case. CObd considers Ibat it is appropriateto depsr( from titesc gcncral criteria snd not lo usc the Atticla 26(K3)
instmmcnt duc to several reasons linked to tbc specificity of the present case
I) Germany bad no(ilicd ibc national transposition mcasurcs. »hicb subscqucnth' bavo bccn annulled by ihc German

2) it is not certain that Ibe Coutt of Justice «ill folioiv tbc interpretation by Ihc Commission of the application of Article
2Ci0(3) in an exceptional situation ol'annulmcnt c posteriori cf lhc transposition measures.
3) The transposition ol' thc Data Retention Directive is particularlycomplaa duc to tbc fact that thc gcncral obligation to retain
date rcquircs adoption of national mcssurcs ivhose implcmcntctioit may raise sensitive questions linked to fundamental rights.
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