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L! tat du dossier au 06! 10/2011 Jr,Rant E lr,: Res . lnt,: C I>/11 Res . Est/s

I.FACTS
The deadline for tra>nposition of the Data Retention Directive (200Cd24/EC)ives 15 September 2007.
Because Germany hsd not ecinmunicated any national transposing measures to the Cainmissian by thc said deadline, thc
Commission an 27 Novctnbcr 2(}07 sent DE a letter of fonual notice I,reference SG(2007) D207204k
On 18 Januar 2008, DE rcplicdnatihing thc COM of Telecommunications Survcill<sncc Lsii ol 31 Dcacmber2007
(SG(2(X}8) A>00731), s> hich it declared to be thc complete transposition of the Directive.
On 2 h'larch 2010. thc German C'oust>tutional Cou>t in its judgment (rcl'. I Bv R 25C> 08, IBi 8 26'3/08, I B>R 5$6.081
annulled the Tclecoiiununicaiions Surveillance Laiv in its en(iran.

11. CORRESPOI>(DENCE I>>>'IT<i THE MEkdBER STATE
On 16 June 2010, the C'ammission sent a letter lo Gcrmam through EU Pilot (f ile number 1174/10'JLSE)r>ujuesting
clarifications ivith regard to thc transpasili on of Iha Dircetivc.
On 23 Junc 2010, Gerinany confirmed lhnt its Constitutional Court hnd declared Ihe national Iavv Iransposing ihc Directive to
be unconstiiutions! In iis cn(jrcti snd thai it hed included very detailed rcqujrcmcnts in its judgment o(' >chal such s lsiv should

On 27 October 2010, COM invited DE oHicia)s Io meal officials fram DG Home Affairs lo discuss the status and timescales
of preparations of(hanna legislation. Thc meet'mg tooL place an 21 JanuaB 20) 1. During tha ntccting, thc Gent)an
delegation undertook to Leep the Commission infonncd about dcvclapmcnis. Oi cr I'our months Inter. hotsav er. no further
noti Ecatians hnve bccn forthcoming fram Germany.
On 17 Junc 2011> the Commission sent Article 258 letter of formal notice to Germany (rcf SG-Grcffe(2011)D!9667).
lt appears from Gerinsny's reply to ibis letter an 16> August 2011 that ihc authorilics in Germany are currently prepsrinn nciv
a>assures for comp() ing >vitlt Directive 2006/24/EC. Hon ever. no drag ical of Ihese measures and no timetable for the
adaption al'Ihcsc measures haec been communicated to the Commission. Furthermore, it appears from Germany's reply thai
the authorities in Garmani are preparing nieasurcs based ari a proposal by the German Minister (' or Justice lar a system of
'quick frceze plus'. Thc Commission ser> icos have made clear on several occasions that, in their vic>v. a prapasal far a system
of 'quicL freeze plus' could nol. if adopted. bc considered to rcprcscnt sufficient transposition ol' Directive 2006/24/EC.

Since Ilia judgincnt of its Constitutianal Court 'm March 2010. DE has noi indicated Io COM hou and ivhen it proposes to
produce nculegislationta transpose the Data Retention Directive. It is Ihercfara proposed to issue lo DE Article 258 reasoned
opinion.

In ils C'ommunication on Implementation of Artieia 2Ci0(3) TFEU (OJ C 12, 15.01.2011. p. I), COM in cvcrcising its
discretionary poster considers Ihat the Article 26(}(3 } instrument should bc used as a matter o(' principleinc(i cases of faihirc
ta ('ulfil an obligation. >vhich concern the transposition o(' dirac(it es adopted under a legislative procedure. COM nevertheless
recagmsed that there might bc special cases in vvhich it vvould nat decni it appropriate to seek penalties under Arlicle 260(3).
In the prcser}t case. C'OM considers that it is appropriate la depart Iram these g>sacral criteri anil nat to use thc Article 260(3)
instrument due la several reasons linked lo thc specificity af g ie present case:
I) Germany hnd notified lhc national transposilian measures, svhich subscqucnily have been annulled by the German

2) It is not certain thai the C'our( of Justice vvjll foliose thc inlcrprctaiicn by thc C'ommission of Ihe cppljratjon af Article
2(i0(3) in an esceplicmsl situation of annulmcnt a posteriori of the transposition measures.
3) The transposition of thc Data Retention Directive is particularly camplea duc ta thc fact that thc gcncral obligation ta retain
data requires adaption of national measures }chose implcnicntalian may misc sensitive rp>nations hnkad to fundamental rights,
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