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I FACTS

The deadine for transposition of the Data Relention Directive (2006/2HEC) was 15 September 2007.

Because Germany had not communicated any national transposing mensures to the Commission by the said deadline, the
Commission on 27 November 2007 senl DE a letter of formal notice (reference SG{2007) D207204).

On 18 January 2008, DE rcplicd notifving the COM of Telecommumications Surveillance Law of 31 December 2007
(SG(2008) A’GD731), which it declared to be the complete transposition of the Directive.

On 2 March 2010. the German Constrtutional Caurt in its judgment {ref. | ByR 25608, IB1R 263:08, 1 BaR 586.08)
annutled the Telecommunications Surveillanee Law in its enlirely.

1. CORRESPONDENCE WiTH THE MEMBER STATE

On 16 June 2010, the Commission sent a letter to Germany through EU Pilet {file number 1174/10/JLSE) reqnesting
clarifications with regard 1o the transposilion of the Directive.

On 23 June 2010, Germany confirmed (hat its Constitutional Court had declared the national law transposing the Direclive to
be unconstitutional 1 its cotirety and that it had included very detailed requirements in its judgment of what such a law should
include.

On 27 Oclaber 2010, COM invited DE officials 1o meel officials from DG Home Alfairs lo discuss the siatus and timescales
of preparations of the new fegislatian. The meetimg took place on 21 January 2011, Duang the meeting, the German
delegation underlook to keep the Commission informed about developments. Over four monihs fater, howesrer, no further
notilications have been forthcoming from Germany.

On 17 June 2011, the Commission sent Article 258 letter of formal nolice to Genmany (re(. SG-Greffe(2011)D9667).

It appears from Germany's reply to this telter on 16 August 2011 that the authorities in Germany are currently preparing new
measurcs for comply ing with Directive 2006/24/EC. However. no draft lext of these measures and no timetable for the
adoption of these measures have been communicaicd to the Commission. Furthermore, it appears from Germany's reply that
the authorities in Germany are preparing measures bascd on a proposal by the German Minister for Justice for a system of
"quick frecee plus'. The Commission services have made clear on several oceasions that. in their view. a propesal for a system
of 'quich freeze plus’ could not. if adopled. be considered to represent sufficient transposition of Directive 2006/24EC.

I1f. CONCLUSION AND PROPOSAL

Since the judgment of its Constitutianal Court in March 2010, DE has nol indicaled to COM how and when it proposes to
produce new legisiation te transpose the Data Retention Directive. It is lherelore proposed to issue lo DE Article 2358 reasoned
opinion.

In its Communication on Implementation of Articte 260(3) TFEU (O € 12, 15.01.2011. p.1), COM in cxercising its
discretionary power considers that the Articte 260(3} instrument should be used as a matier of principle in afl eascs of failure
to [uffil an obligation. which cancem (he transposition of direclives adopted under a legislative procedure. COM nevertheless
recognised that therc might be special cases in which it would not deen it appropnate to seck penalties under Article 26073).
In-the present case, CON considers that it is appropriate 1o depart [ram these general criteria and not ta use the Article 260(3)
instrument due {o several reasons linked lo the specificity of the presenl case:

1) Germany had nolificd flie national transposition measures, which subsequently have been annulled by the German
Censtitulional Court.

23 11 is not certain that the Court of Justize will foltow the inferpretation by the Commissien of the application of Aricle
260(3) in an exceptional situation of ansulment a posterion of the trmsposition measures.

3) The transposition of the Dala Retention Directive is particularty complex dug to the fact that the general obligation (o retain
data requires adoption of national measures whose implementation may raise sensitive questions linked to fundamental righls,
in particular the nght lo data protection.
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