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The deadline for trstisposition of tho Data Rc(enhaa Directive (2006'24 iFC)» as 15 Septcmbcr 2007.
On 25 November 2008, RO inforrncd COkd (internal rcf SG CdC(2008)Ai8868 of 26112008 - SG-R-2) that tneasurcs
transposing thc Dircclivc. La» No 298,'2008. had been published in the OITicisl Garctte of Romania No 780 of 21 Novcmbcr

On 23 Novcmbcr 2009. the C'cnstitutional C'our! declared Lavv No 2'tg/2(108 ta be unconstitutional in its entirety amd annulled
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Inl'ringement ease 2011 2089 - Article 258 letter of fonna( notice ives sent ta Romania an 17 Junc 2011 caneeming failure to
comnumieatc measures in compliance «ith obligation of Artie(c 15 ( I I af Dircctn c 2006/24'EC on the retenlion ol'data
generated or proccsscd in connection» ith thc provision of publicly cvailablc clcctromc coiumuniestioiis crviccs or af public
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ll. CORRESPONDENCE WITH THE MEll IBER STATE
On 30 Starch 2010. in response to COM's Icttcr of 19 January 2010, RO cxplsincd the legal effects of Decision No 1258 of 8
October 2009 of thc Romamsn Constitutional Court ivhich annulled the provisions of Laiv 29(t/2008 ns unconsliiutional. In
that letlcr. RO stated (hat it hsd sci up a nstiann'I, inter-institutional »arking party to draiv up nc» transposingi measures»hich
ivauld comply vvith thc Court's decision.
On 27 October 2010. COM invited RO oflieials ta ntecl officials from DG Home Affairs io discuss lhc status snd timcscales
of preparations of the nciv legislation.
Thc mccting loaL place on 21 January. Duritig the meeting. RO sutlioritics uitdertooL' to send draft Ian to thc Commission.
Over four months Inter, hovv ever, na further natilicatian lies been fortheonting frain Romania.
On 17 Junc 2011. thc Commi ssion sent Article 258 leiter of formal notice lo Romsitia (raf. SG-Greffe(2011)fh'9861).
It appcats from Romania's reply to tins letter on 16 August 2011 lhat thc authorities in Romania are currently prepaiint! ne»
measures for compl) ingi »ith Dircctiic 20t)<i'24/EC. Romama's reply also includes an snncxcd draA In«and a vague
tirnetabie I or the adoptia ii af these nieasures.
On 29 September 2011. s mccting ivi th RO JAI C:ounsellor took place. According lo tha cxplanntions and»ntten eorm»eats
prov ided. RO is still at thc stage of inter­ministerial ncgotislions and no draA Ia» is vct approved by thc govcimncnt.
Furthermore. tt appears that the timetable for the adoption of nciv legislation for compl vins ivilh Dirccti v c 2006/24/EC hss
bccn delayed, m according lo Roman ia's «rittcn comments ihc approval of the draft text b) the Govcmmeni of Rontanis is
novi foreseen m October.

IIL CONCLUSION AND PROPOSAL
In thc absence ol' a draR Iaiv»'Inch ivould fully transpose thc Data Retention Directive and a detailed timetable for its
adoption. vvc propose rensoned opinion to bc scnl to Romania

In its Communication on Implementation of Article 2!i0('4) TFEU (OJ C' 12. 15 01.2011, p 1), COMin exercising its
diseretians0 poii cr considers that thc Article 2(i0(3 j instrument should bc used as s magcr of principle in all eases af failure
to fulfil an obligation. vvhich concern lha transposition of directives adapted under a legislative procedure. COM ncvcrthcless
recognised that there might bc special eases in txhich it » auld nat deem it approprialc to seek penalties under Article 2Ci013).
In the Fresco( casa, C'OM considers that it is appropriate to depart from these gcncml crilcria nnd not to usc thc Art!'ele 260(3)
insiniment duc io several reasons linked to (hc spcciliciii of the prcscnt case:
I ) Ratnania hsd notified thc nalional transposition mcasurcs, vvhtah subsequently hnv e been annulled by the Ramanian

2) lt is not certain tlisl the C'our( of Justice» III Iollovv the inicrprctation by thc Commission of thc application of Article
260/3) in an exceptional situation of snnulmcnt a posteriori of thc transposition mcssurcs.
3) The trsnsposthon of thc Data Retention Directive is particularly complex duc lo the fact that lhc general obligation to retain
date requires adoption of national mcasurcs».hose implementation tnay raise sensitive questions linLcd to fundamental riahis,
I(i~attica(ar tlte rt~>ht lo dais rotectian.
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