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I. FACTS

The deadline for transposition of the Data Relention Dircetive (2006/24/EC) was 15 Sepiember 2007,

On 25 November 2008, RO informed COM (inlernal ref SGCAC(2008)A/8868 ol 26112008 - SG-R-2) thal measures
transposing the Directive. Law No 298/2008. had been published in the Officiat Gazette of Romania No 780 of 21 November
2008.

On 23 Navember 2009, the Constitutional Court deelared Law No 208/2008 to be unconstitutional in its entirety amd annulfed
i,

1. CORRESPONDENCE WITH THE MEMBER STATE

On 30 March 2010, in response to COM's letter of 19 January 2010, RO explained the legal effects of Dectsion No 1258 of' §
Qctober 2009 of the Romanian Canstitutional Court which annulled the provisiens of Law 298/2008 as unconstitutiona). In
that letter. RO stated Ihat it had set up a national, inter-institutional working party lo draw up new Iransposing measures which
would compls with the Court's decision.

On 27 Octobar 2010, COM invited RO officials to meel officials from DG Home Aflfairs 1o discuss the stafus and timescates
of preparations of the new legistation.

The meeting lock place on 21 January. During the meeting. RO authorilies undertook to send draft law to the Commission.
Over four months Iater, however. wo further notification has been forlhcoming from Romania.

On 17 June 201 1. the Commission sent Article 258 Telter of farmal notice to Romania {ref. SG-GrefTe{2011)D/9861).

It appears {rom Romania's reply fo this letter on 16 August 2011 (hat the authorilies in Romania arc currenily preparing new
measures {or comply ing with Directive 2006/2WEC, Romania's reply also includes an annexed drafl law and a vague
tiretable for the adoption of these measures.

On 29 September 2011. a meeting with RO Il Counsellor took place. According (o the explanations and writlen comments
provided. RO is still ot the stage of inler-ministeriaf ncgotintions and no draft faw is yel approved by the government,
Furthermore. it appears that the fimetable for the adoption of new legislatien for complying with Direetive 2006/24/EC has
heen delaved, as aceording lo Romama's written comments the approval of the draft lest by the Government of Romania is
now foreseecn in Qelober.

[1I. CONCLUSION AND PROPOSAL
In the absence of a draft law winch would fuliy transpose the Data Retention Dircelive and a detailed timetable for its
adopticn. we prapose reasoned opinion to be sent 1o Romania

In its Communication on lmplementation of Article 260(3} TFEU (03 C 12, 15 41.2011, p. 1), COMin exercising its
discrelicnary pow er considers {hal the Article 260(3) instrument should be used as a matier of printciple in all cases of failure
to Tulfil an obligation. which concemn the transposition of directiv es adopled under a legislative procedure, COM nevertheless
recognised that there might be special cases in which it would not deem it appropriale to seek penalties under Article 260(3).
Jn the present ease, COM censiders that it is approptiale to depart from these gencral criteria and nof to use the Article 26(3)
instrument due Lo several reasons linked to the specificity of the present ease:

1) Romania had nolified (he national transposition measurcs, which subsequently have been annulled by the Romanian
Conslitutional Court.

2) It is 0t cerlain that the Court of Justice will foliow the interpretation by the Commission of the application of Aslicie
260(3) in an exceptional situation of annulment a poslerion of the transposition measures.

3) The transposstion of the Data Retention Directive is particularly complex due {o the et that the general obligation to retain
3ata requires adoption of nalional measures whose implementation may raisc sensitive questions linked lo fundamental righis,

Lin_particular the sight to data protection.
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