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Infringement case 2011'2091 — A I aller of' f'ormal notice nns adopted by the C'ommission on I (i Junc 2011concerningfailure
bv Gcrinony to communicate incasurcs in campliarlee ui th obligation of Article 15 of Directive 200fi 24 'EC' on the reteniion
of data gcncratcd or processed in connection nith Oie provision of publich nvnilnblc electronic communications seriiecs or of
nblic communications netn orl s.
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Constitutional Court

in enicular lhe n ~ht ta data ratcClicn,

(SG(2008) A'00731). ivhich il dec! ared lo bc thc camplclc transposition af lhe DirectIt e,

Ktat du dnssier au Oti/10/2IIIE ,Ir,Rsu F. I ru Res . Int.: CNII Re s . Fxtu
I. PAC TS
The deadline for Iransposilion of' the Dntn Retention Direct!i e (2OO6/24/EC) n as 15 September 2007.
Bccausc Gcrrnany had not communicated any national transposing measures to thc ( ainmission by the said deadline. Ihe
Cotnmission on "7 iNovembcr 2007 sent DE n letter oC f'onnnl notice (rcfcrenec SG(2007) D207204).
On E 8 Jamiary 2008, DE replied nolifying thc C'OM of Telecommunications Surveiilance Lnvv of 31 Dcccrnbcr 2007

On 2 March 2(i E0, tEie Gerinnn Conslitutianal (;curt in iis judgment (re(; I BvR 25ti/08, I Bi R 263 '08. I BvR 586:08)
annulled the TcEccommunicntioris Surt cillance Lnn' in its c:nlirr:ty.

ll. CORRESPONDENCE WITH THE h1EMBER STATE
Gn 16 Junc 2010. the ( ommission sent o letter to Germnny through EU pilot (/ilc number 117 I/! 0'JLSE) rcqucsung
elorificalians uith rcgnrd lo thc transposition a(' lhc Dircctivc,
On 23 June 2010. Gcrrnnn) con!'irmed thai its C'onsli tutionoE C' curl Eisd dce! ared Ihe national Iawv transposing tEie Directive to
ba uneonstihrtional in its entirety and that it had included i ery dctailcd rcquircmcnts in ils judgment of ivhat such a Iavv sEiould

On 27 October 2010, C'OM invited DE oflicials to mccl oCficiels from DG Horne Affairs la discuss the status nnd lirnescaics
ar preparnlioris al the ncii' legislation, Thc nieeling look p! acc on 21 JnnunD' 201 ), During the meeting, thc Gannon
delegation undertook to keep the C',ammissicn informed about devel opinents. Oi cr four months later, hoivcvcr, na further
notifications have bccn f'orth coming frotn Germany,
On 17 June 2011, the C.'ommissian sent Artielc 2$8 letter af! ormal notice to Germany (rci'. SG-Graffa(201 E)D/'3667).
lt appears from Gcrmnnv's rcplv lo ibis Ictlcr or> 16 August 20 11 thai lhc milhontics in Gcnnoin are currantlv preparing nciv.
measures for complying uith Directive 2006/24 EC. Hon'ct cr, no dra/I test of these measures and no limctablc far lhe
adoption a(' thesa measures have been communicated lo thc Commission, Furthermore, it appears from Germany's reply that
the aulhorilics in Germany are preparing measures based on a proposal by the German Minister for )viatica for a systettt of
'quick finer e plus', Thc Commission seri iecs hat emade clenr an sei eml occasions (hal, in their vien. a proposal for a system
af 'quick ('rceae plus' could nat. if adopted. be considered lo represrnit suAicient tmnsposilion ol' Directive 2006'2 I/EC.

Ill. CONCLUSION AND PROPOSAL
Since the judgment of ils Constilutional C'ourt in Mnrch 2010, DE hes nal iiidicntcd lo COhl hoiv and vvhen it proposes to
produce ness leuisl ation lo ironspose lhe Dote Retention Directive, lt is thcrcfarc proposed lo issue lo DE Articl 258 rcosoncd
opinion.

ln its Communication on Implementation of Article 260(3) TFEU (OJ C' 12, 15.01,2011, p.l), CONE in exercising its
discretionary pavvcr considers lhnt the Article 260(3) instruinent should bc used as a mailer of principle ia all cases af failure
lo fulfil nn obligation, tvhicir conccm the transposition of directives adopted under alegislative procedure. CON1 nevcrthclcss
recognised that there might bc special cases in v hich it ivould nat deem it apprapriatc lo seek penal!ice under Articl 260(3).
In the prcstnit case. COM cansiders thot it is appraprinte ta dcparl Crom these generol criteria and not to usa thc Article 260(3)
instrument due to scverol reasons linked ta thc speci(icily of thc present ense:
I) Germany had noti Cicd thc national transposition measiires, nhiclt subscqucnlly have been annulled by tha German

2) II is not certain lhnt the Cotirt a('Justice ivill follotv thc intcrprctntion by lha Commission o(' lhe applicatian of Article
260(3) in an caceptianal situation of nnnulmcnt a postcrioti of the transposition nieasures.
3'1 The Iransposilion af thc Data Retention Directii e is particulnrly camplca duc to thc fact that thc general obliuation ta retain
data requires adoption ol'national measures» hose irnplcmentotion may misc sensitive questions linked to fundnnicnlal rights,
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