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Services associés ' SGEN/XAH0; STUR/XIMH 1. FACTS

The deadline for (ransposilion of the Data Retention Directis e {2006/24/EC) was 15 Seplember 2007,

Geemany had not communicated any national transposing measures to the Commission by the said deadline, the
Commission an 27 November 2007 sent DE a letter of format notice {referemce SG{2007) D207204),

On 18 January 2008, DE replied notifving the COM of Telecommunieations Surveiilance Law of 31 December 2007

Nen-transposition of the Data Retention Dhrective 2006/24'EC

. : Directive: I (SG(2008) A7OD731). which it declared (o be the complete transpositien of the Directive,
Dases juridiques : Directive:320061.0624 = . On 2 March 2010, the German Conslitutional Court in its judgment (ref. 1 BvR 256/08. 1By R 263.08. 1 BvR 586708)
Stade : Nog-communication Fi t putpire ; N annulled the Telecommunications Surveitlance Law in its enlircty.

I'racédures en relation : dossicr pére -> ; dossiers fils ->

il. CORRESPONDENCE WITH THE MEMBER STATE
On 16 June 2010. the Commission sent a letter to Germany theough EU Pilot (fite number 1174/10/JLSE) requeshing
clanificalions with regard fo the transposilion of the Directive,

Fait Ineriminé : On 23 June 2010. Germany confirmed that its Conslitutional Court had declared the nalional law transposing the Dircetive to

- - — g g be uncanstitutional in its entirety and that it had inciuded s ery detailed requirements in its judgment of what such a law should
Infringement case 201112091 - A letter of formal nolice was adopted by the Commission on 16 June 2011 concerning failure  |linclude. h

by Germany to communicale measures in compliance with obligaticn of Articie 15 of Directive 2006:24°EC on the retention  ||On 27 October 2010, COM invited DE officials to meet officials from DG Home Affairs 1o discuss the status and limeseates
of data generated or processed in connection with the provision of publicly available etectronic commumcations serviees or of of preparations of the new Tegislalion, The meeling took place on 21 January 2011, Duning the meeting, the Genman

public commuaications netw orks. defegation undertook to keep the Commissien informed about developments. Over four months later, however, na further
notificalions have been forthcoming from Germany,

On 17 June 2011, the Commission sentl Articte 258 letter of {ormal notice to Germany (ref. 8G-Grelfe(201 HD/SGAT),

{t appears from Germany's reply to e letter on 16 August 2011 that the authonties tn Germany are currently preparing new
measures for complying with Directive 2006/24/EC. Howeer. no draft 1ext of these measures and no limetable for (he

- - adoption of these measures have been communicated lo the Commission. Forthermore, it appears from Germany's reply 1hat
Mise en demeure 258 (ex226) : Blive en demeure 2610 (ex228) : the authorities in Germany are preparing measures based on a proposal by the German Minister for Justice for a system of
Décision - 16:06:201 1 E201 114081 (2011314112 Decision . "quick freeze plus’, The Commission sertices have made clear on sexerl occasions thal, in their view. a proposal for a svstem
Envoi ; 17/06/2011:5G(20] 1}D:"9(‘67:C(2UI 14112 Eiiva; & ol 'quick freeze plus’ could not, if adopted. be considered to represent sufficient transposilion of Directive 2006/24/EC.
Réponse : 16/08/20]1 |:INF(2011)103426 Repanse

e HAD-03:58 o — I1. CONCLUSION AND PROPOSAL
Mise en e complémentaire 238 (ex226) : Mise en demeure eomplémentaire 260 (ex228) : Since the judgment of its Constitutional Court in March 2010, DE has nol indieated lo COM how and when it proposcs fo
Décision Décision : produce new legislation to transpose the Data Relention Directive. It is therefare propoesed (o issue (o DE Article 258 reasoned
Envoi Entoi - opinLen.

Réponse : Reponse : . L . . . L

? — p T In its Communication on Iimplementation of Article 260(3) TFEU (OJ € 12, 15.01.2011, p.1), COM in exercising its
Avis mativé 258 (ex224) : Avis motivé ex228 ; discretionary power considers that the Article 260(3) instrument should be used as a matler of principle in alt cases of failure
Décision . Deciston - to fulfil an obligatien, which concern Ihe transposition of directives adopted under & legislativ¢ procedure. COM nevertheless
Envoi : Envoi : recagnised that there might be-special cases in which it would not deem it appropriate o seek penallies under Articte 260(3).
Réponsc : Reéponse : Tn the present ease. C'OM considers that it is appropriate to depart from these generat criteria and not to use the Articte 260(3)

. 22 - = . inslrument due to severat reasons linked to the specificity of the present ease:

Avis motivé complémentaire 258 (ex226) : Saisine 260 (ex228) : 1) Germany had notified the national transposition meastires, which subsequenliy have been annulied by the German
Décision - Diésision : Constitutional Court
Envei - Dépat decision * 2) Itis not certain that the Court of Justice will follow the interpretation by the Commission of the application of Articte
Réponse : Ref AL - 260(3) in an exceptional situation of anpulrment a posterion of the transposition measures.

D.Arrét - 3) The transposition of the Data Retenlion Directive is particularly complex due to the fact that the general obligation to retain

— data reguires adoption of natiunal measures whose implementation may raisc seasitive questions linhed to fundamental rights,
Saisine 258 {ex224) : I in particular the nght to data protection,
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