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1. FACTS

Non-transposition of the data retention DIRECTIVE 2006/ 24/EC

The deadline for transposition of Wie Data Retention Directive (2006724 B was 13 September 2007
On 25 November 2008, RO informed COM (intemal rel SG/CAC(2008)A/8868 of 26112008 - SG-R-2} thal measures

transposing the Directive. Law No 2982008, had been published in the Official Gazetie of Romania No 780 of 21 November

s

Bases juridiques : Directive:321061.0024

ication Finaneement communautaiee : [N
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On 13 November 2009, the Constitutional Court declared Law No 298/2008 1o be unconstitulional in its entirety amd anoulled
L

. CORRESPONDENCE WITH THE MEMBER STATE
n 30 Mareh 2010, in respense to COM's letter of 19 January 2010 RO wrete to COM exgplaining the lepal effects of

£l

ecision No 1258 of 8 October 2009 of the Romanian Constitutionn} Courl which annulled the provisions of Law 29872008 as
Hinconstitutional. in that letter, RO stated that il had set up a national. inler-institwtional working party (o draw up new

Fait Incriminé :

Infringement case 200112082 - concerning failure & Romania lo commmicale measures in compliance with oblipation o—g‘%.
Arlicle 13 (1) of Directive 200624 EC on the retention of data generated ot processed wn cennection with the provision o
[ publiciv available clectronic sommunications seriices or of public communications networks.

ransposing measures which would comply with the Court's decision.
n 27 October 2010, COM invited RO officials fo meet oflicials from DG Home Allairs to discuss the status and timescales
f preparations of the new legislation.
a 10 January 2011 RO rephied accepting the meeling. which subsequently tooh place on 21 Janvary. During the meeting. RO
uthorities undertook 1o send draft law fo the Commission. Over four months laler, howes er, no further notification has becn
+farthcormng from Romania

IT. CONCLUSION AND PROPOSAL
Eince the judgment of their Constitutional Court in Noyvember 2009, RO has not indicated to COM how and when it proposes
1o produce new legislation ta transpese the Data Retention Direetine. It is therefore proposed te tssue ta RO Article 258 [etter
ol formal natice.

nits Communication on Inplementation of Article 260(3) TFEU (OJ € 12, 15.01.2011, p.1). COM in exereising its
iscreticnany power considers thal the Articte 260(3) instrument should be used as a malter of pnneiple in all cnses of farluee
o [ulfil an obligation. whicl: concem the tranaposilion of directives adopted under a legislative procedure. COM nevertheless

ccoynised that thers might be special eases i which it would not deerm it apprapriate to scek penattics under Article 260(3).
In the present case. COM constders that il is appropriate to depard {roin these pencral eritenia and not (o use the Anicle 260(3)}

wmstrument due to several reasans linked o the specificity of the present case:
1} Romania had notified the nattonal transposilion measures, which subsequently have been annulled by the Romanian
Constitutional Court.

) It is not certain that the Court of Justice wal) follow the inferpretation by the Commission of the application of Article
260(3) in an exceptionnl situation of annulment a pesterion of the transposition measures.
3) The ransposition of the Data Retention Directive is partieularly complex duc to the fact that the general obligation to retain
data requires adaption of national measures whose umptementation mav raise sensitive questions linked lo fundamental nghts,
“[lin particular the nght to data protectian.

Historigue des décisions (6 dernidres décisions) :

1606201 1:E201 144081 .CQ01 1)1 11:Mise en demeure 258{ex226):

Mise on demeure 238 (ex226) ; Mise en demeure 260 (ex2283 : ¥
Déeiston « [6/06/2011:E2011/081 ;C(201 14111 Déeision - B
Envol: 17/06/2011:SG201 IDOROLC20T 141 11 Envol:
Réponse : 18/08201 1 Ares(201 1887315 Réponse
L
Mise en demeure compdérmentmnire 258 (ex226) : Misc en demcure complémentaire 260 (ex228) ¢
Décision : Décisian :
Envo: . Envoi:
Réponse : Reéponse .
Avis mofivé 258 (ex226) : Avis motivé ¢x228 : e i
Déeisian : Décision - i
Envoi: Envoi 5
Réponse - Réponse :
Avis motivé eompléimentuive 258 {(ex226) @ Saisine 264 (ex228) : » jG
Deeision Decision ;
Envot : Dépet decisian "
Réponse : RECALT. - B @
D Arét- E
Saisine 258 (£x226) : e
Dseision : %“”’W“
Dépot décision
Rét AL Ry’
D.Arrét e }
Origine CDO ¢ Correspondrnce avec ['état membre (2 dern, évén.): *
237057200 L. MAJL DG HOME T e
E"WW

3
Etat des ¢ inns : Prap. du service responsahble
MD258(ex226) | MDC258(ex226) | AM258(ex226) | AMC258¢ex226) | MB260{cx228) | MDC26f(ex228) || Prop. des chefs de cabinet :
BG -> 8 Prop. décision de la Commission :
SJ->bG Position du service juridique :
neos e Document genére par. 213092011 18:32 cette information est enregistré dans un fchier d'audit -3

05






