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I. FACTS
Thc deadline for transposition of ilia Dsia Retention Directive (2006/24'EC) seas ) 3 September 2007.
On ZS Novcinbcr 2<)08 RO informed CORI (internal rcf SGiCdC(2008)A'8868 al'26112008 - SG-R-2) that rncasurcs
transposing the Directive, Lau No 298'2008. had been published in thc OAici al Gmctto of Romania No 780 of 21 November

n?3 Noi ember 2009, thc C cnstihnional Court dcclnrcd L<ni' No 298/20{)8 to bc unconstitutional in its entirety aind annulled)taxes urtdl ues i Dlrective<32<)061,.0024
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Article IS { I) af' Dircctii c 2t)f)6'24 EC' on thc retention ol data generated or proccsscd iii connection s«th thc pros ision o
ubhcfs' avmlablc dectronic coinmunications seri iccs or of' ublic communications neti iorLs.
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1. CORRESPONDENCE V/)TH THE MEMBER STATE
n 30 March 2010. in response to C OM's letter of' )9 January 2010. RO iiratc to COS) explaining the legal effects of
ccision No 1268 of )t October 2009 of the Romanian C'onstitutionnl ('aurl ivhich annulled thc provisions of Laiv 298/2008 as
inconstitutional. In thai letter, RO stated thai il had sel up a national. inter-institutional u orLing parts ta draii up nei i
ransposing <neasures ivhich uould compl) nith thc Cau<t's decision.
n 27 October '2010, CORI ini'i)cd RO ol'ficiafs ta meet officials from DG Home Affairs to discuss thc status and timescales
f preparations of' thc nciv legis! ation
n 10 Samian' 2011 RO rephcd accepting thc i»ecting. iihich subsequently tooL place on 21 JanuaG Diiring the <»ecting, RO
uthari ties undcrtaol io scud draf't laii ta thc C'ommissi on. Over four monks later, haii et cr. »o fr<i)her nalilicatian has been
arthcoming I'ram Romania.

11 C:ON{'LUSION AND PROPOSAI.
incc t'lie judgment of their Constitutional Court in Noi ember 2009. RO has not indicated ta C'OM hou and iv'hen it proposes

to produce ncu legislation to transpose thc Data Retention Direciis c. It is therefore proposed to issue to RO Article ZS8 fetter
ef formal naticc

nits C'ainmunication on Implcmcntaiion of Article 260(3) TFEU (OJ C 12, 1SOI Z0)1, p ) ). COM in csercising its
iscretionan poucr considers that the Article 2(i0(3) i»a)is<ment should be used a. a matter ol'principle in all ca cs of failure

. o I'ulfil an ob)igni<on iihicli concern thc transposition of directives adopted under a legis)at<i e proccduie. C'OM ncvcrthcless
ccogniscd (hat thcrc might bc special cases in is hich it ivould not deem it appropriate to sccL pc»allies<indcr Artie)c 260(3).

In the present case. C'OM considers that it is appropriate to depart fro<n these gc»era! criteria arid not to usc thc Article 26<)(3)
mstiument duc to several reasons linked to thc specificity af the present case
I) Roman~a had notified the national tmnsposilion mcasurcs, ivhich subscqucntli have been annulled bv thc Roinanian

) It is nat ccrrein t'liat the Court of Justice uil) follou thc mierprctation bi the C'ommisaion of thc npphcation ol' Article
60(3) in an cxccptiannl situation of annulment a posten ori of thc imnsposition measures.

3) Thc ttanspasition of thc Data Retention Dircctii c is particularly coinplcx duc to thc I'act that the gcncral obligation to retain
ata requires adaption of'nationnl measures ivhose implementation may raise sensitive questions linl cd to fundhmcrt tel nghts,
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