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ol' larm el notice.

C'ons<itutional Court

authonties undertook lo send draft la ii to thc Commission. Oi'cr tour months Icier. Iioii ever. no further notilication has been
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1. FACTS
Thc deadline for transposition ol' thc Data Retention Directive (2006.'24!EC:) i<as 15 September 2(N?7.
On 25 November 2008. RO mlormcd COM (intcmal rcf SG!CdC(2008)A/88Ci8 oC 2Ci112008 - SG-R-2) that measures
transposing thc Dircctii c. Laiv No 298!2008. had been published in thc OAici el Garcttc of Romania No 780 ot 2( November

On 23 Noicmbcr 2C<(?9, thc ( oust< tulional C our< declared Laii No 298.'2008 to be unconstitutional in its cntirctv amd annulled
ik

ll. CORRESPONDENC'E V<'ITII THE MEMBER STATE
On 30 March 2010. in response to COM's letter of 19 January 2010. RO »rotc to COIvt esp!sining thc legal cffccts of
Decision No 1258 ol' I( October 2009 of thc Romanian C'onstitutional C'ouri ah<eh annulled the proi <sions of Laii 298>2008 os
unconstitutional In thai Ict ter, RO stated that i< had sct up a nahonal. inter-institutional » orking porn to dn iv up nciv
transposing mcasurcs iiluch <vould comply ui<h lite C.ourrs decision
On 27 October '2010, COM invited RO olficials to mcct ol'ticials I'rom DG Home Affairs to discuss thc status and timescales
of prcpara(ions of the ncu lcgislaiion.
On 10 JanuaD 2011 RO <eplicd accepting themeeting.<< hi ch subsequently took place on 21 JmiuaD'. Dunng thc meeting. RC3

forthcoming from Romama

Itl C'ON( LUSION AND PROPOSAL
Since <lie judg<neat o( tlicir C oiistiiuuonal C our< in Noi cmbcr 200!?. RO has not <ndicatcd to O'OM ho ii and iihcn i< proposes
io produce neii legi slation to <raiisposc thc Data Retention Dirccti i e It is 0<crcforc proposed io issue to RO Article 258 letter

In its Communication on Implementation of Article 260(3) TFEU (OJ C I ', 15(t I. 2011. p. I ). C'OM in cscrcisinv. its
discrctionaD poii cr considers that thc Article Zo0(3) instrument should be used as a niattcr of principle in all cases ot' failure
to fulfil an obligation, ivhich concern the transposition ol'diicclivcs adopted under a Icgista(ivc proccdurc. COM ncvci thelcss
recognised that there might be special cases in ivhich it ivould not deem it appropriate lo seek pcnaltics under A<t<ctc 260(3).
In thc present case. C'OM considers that it is appropriate to dcpar< from these gcncnl criteria and nol to use thc Article 2C>0(3)
instrument dnc to sei eral rcasoiis linked to thc specificity of thc present case.
I ) Romania had notified thc nahonal (mnspnution mcasiircs. nhich subscqucnth have been annulled by thc Roinani an

2) lt is not cert~in that the Court of Justice i iill Iollou the interpretation by thc C'ommission of thc application of Article
260(3) in an esccptional situati on of annulmcnt a postcnon of thc transposition measures.
3) The transposition ol' thc Data Rcteiition Directive is parlicularli complcs duc to thc fact thai the gcncral obligation to retiun
data rcq<iires adoption of national measures iihose implcrncntiition may raise sensitive questions Iuikcd to fundamental riPJ<ts,
in articular thc ri ~ht to data rotcction
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