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Infringement case 201172089 - concemning fatlure by Romania (o communicate measures in compliance with obhigation of
Article 13 (1) of Directive 2624 EC on the retention of data pencrated of processed in connection with the provision of
publich available electronic communications services or of public communications netw orks.

. FACTS

The deadline for transposition of the Dala Retention Directive (2006:24/EC) was 15 September 20417,

On 25 November 2008, RO informed COM (intemal refl SG/CAC(2M08)ASKECS of 26112008 - SG-R-2} that measures
transposing the Directive. Law No 298/2008. had been published in the Official Gazeite of Romania No 78t of 21 November
2008.

On 23 November 2009, the Constitulional Court declared Law No 298:2008 to be unconstitutional in 1ls entirels amd annulled
i

1. CORRESPONDENCE WITH THE MEMBER STATE

©On 30 March 2010, in response to COM's letter of 19 January 2010. RQ wrote 1o COM explaining the legal effects of
Dccision No 1258 of 8 October 2009 of the Romanian Conslitutionat Court which annulled the provisions of Law 298/2008 as
unconstitutional. In that ictter, RO stated that it had sct up a national. inter-mstitulional working party 1o draw up new
transposmg measures which would comply with the Court's decision

On 27 October 2010, COM invited RO officials to meet officials rom DG Home Affairs to discuss the status and timescales
of preparations of the new [egisintion.

On 10 January 2011 RO repiicd accepting the meeting. which subsequently took place ont 21 Jomuary. Dunng the meeting. RO
authorilies underiook Io send draft law to the Commission. Over {our months later. however. no fusther nolification has been
forthcoming from Romania

ill. CONCLUSION AND PROPOSAL

Since the judgment of their Constitutional Court in November 2009, RO has not indicated 1o COM how and when 1t proposes
to producc new legslation to trnspose the Data Retention Directive Tt s therefore propesed to issue to RO Article 258 Jetter
of [armat natice.

In its Communication on Imptementation of Article 260(3) TFEU (QJ € 12, 15.01.2011. p.1). COM in excreising its
discretionan powcr considers that the Article 260(3) instrument should be used as a matter of principle in all cases of [atlure
to fulfil an obligation, which concern the transposition of dircclives adopted under a legistative procedure. COM nevertheless
secogniscd thol there might be special cases in which it would not deem it nppropriate o seck penalties under Article 260(3).
In the present case. COM considers that it is appropriate to depart from these general coteda and nol to use the Article 260(3)
instrument duc to several reasons hinked to the specificity of the present casc:

1) Romania had notified the national transposition measures, which subsequently have been annulled by the Romsanian
Constitutional Court

2) It is not certatn that the Court of Justice will follow the inlerpretation by the Commission of the application of Article
260¢3) in an exceptional situation of annulment a postenon of the transpositicn measures.

3) The transposition of the Data Retention Directive is particularly complex duc to the fact thal the general obligation to retain
data requires adoption of national measures whose implementation may raise sensitive questions linked 1o fundamental righis,
in particular the right lo data protection
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