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Infringement case 2011/2091 - conceming failure by Germany to communicate measures in compliance with obligation of
Article 15 of Directive 2006/24/EC on the retention of data generated or processed in connection with the provision of
publicly available clectronic communications services or of public communications networks.

1. FACTS

The deadline for transposition of the Data Retention Directive (2006/24/EC) was 15 September 2007

Because Germany had not communicated any national transposing measures to the Commission by the said deadline, the
Commission on 27 November 2007 sent DE a letter of formal notice (reference SG(2007) D207204).

On 18 January 2008, DE replied notifying the COM of Telecommunications Surveillance Law of 31 December 2007
(SG(2008) A/00731). which it declared to be the complete transposition of the Directive,

On 2 March 2010, the German Constitutional Court in its judgment (ref. 1 BvR 256/08, 1BvR 263/08. 1| BvR 586/08)
annulled the Telecommunications Surveillance Law in its entirety.

1I. CORRESPONDENCE WITH THE MEMBER STATE

On 16 June 2010, the Commission sent a letter to Germany through EU Pilot (file number | 174/ 10/JLSE) requesting
clarifications with regard to the transposition of the Directive.

On 23 June 2010, Germany confirmed that its Conslitutional Court had declared the national Jaw transposing the Directive to
be unconstitutional in its entirety and that it had included very detailed requirements in its judgment of what such a law should
include.

On 27 October 2010. COM invited DE officials to meet officials from DG Home Affairs to discuss the status and timescales
of preparations of the new legislation.

The meeling took place on 21 January. During the meeting, the German delegation undertook to keep the Commission

informed about developments. Over four months later. however. no further notifications have been forthcoming from
Germany.

I1I. CONCLUSION AND PROPOSAL
Since the judgment of their Constitutional Court in March 2010, DE has not indicated to COM how and when it proposes to

produce new legislation to transpose the Data Retention Directive. It is therefore proposed to issue to DE Article 258 letter of
formal notice.

In its Communication on Implementation of Aruicle 260(3) TFEU (0J C 12, 15.01.2011, p.1). COM in exercising its
discretionary power considers that the Article 26((3) instrument should be used as a matter of principle in all cases of failure
to fulfil an obligation, which concem the transposition of directives adopted under a legislative procedure. COM nevertheless
recognised that there might bz special cases in which it would not deem it appropriate to seek penalties under Article 260(3).
In the present case, COM considers that it is appropnate 1o depart from these general cnteria and not to use the Article 260(3)
instrument due to several reasons linked to the specificity of the present case:

1) Germany had notified the national transposition measures, which subsequently have been annulled by the German
Constitutional Court.

2) It is not certain that the Court of Justice will follow the interpretation by the Commission of the apphcation of Article
260(3) in an exceptional situation of annulment a posterion of the lransposition measures.

3) The transposition of the Data Retention Direetive is particularly complex due to the fact that the general obligation to retain
data requires adoption of national measures whose implementation may raise sensitive questions linked to fundamental rights,
in particular the nght to data protection.
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