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I. FACTS

I'orrna) notice.

C orug iuii ansi Cour(.

in articuiar Ihe right to data rotectian.

Garirlcni'

Jll. CONCLUSIO)i' A('4D PROPOS)rL

Etut du dossier au 31705901) .Ir,Rs,: K .Jr.i Rei . Inta CNH Re s, Exh

The deadline for Irene position af (hc Da it( Ri(entice Directive (2006,'24.'EC ) «as ) 5 September 2(X)7
Because Germani hsd not communicated any national transposing measures to Ihc Commission by Ihe said dead(inc. (hc
Commission on 67 No( amber 2((07 sent DE a I atter of formal notice (reference SG(2N) 7 ) D207204').
On 18 Januar) 2008. DE replied notify ing the COhl of Telecommunicaiioris Surveillance Laii of 3'i Deecinbi'.r 201)7
(SG(20(ig) Ar(I(373)) «hi eh ii dedarcd (c bc (b» campie(e Iran»pcs<(ion af (hc Dirac(i i e
On 2 March 2010, ihc Gert«an Gansuiuiianal Court in ils judgmciii irui'. I ISi R 256i08, 13vR 263rU8, I Bi R 586ri)8)
annulled ihe Telecommunications Sur(ei)1ance La« in iis cntirciv.

1l CORRESPONDENCE (WITH THE hIERIBER STATE
On 16 Junc 201(i. Ihe Commi asian ieni a ieger ia G crrneni Ihrough EU P('Ia( [file number I I 74, I () 'JLS E') raquuiting
ciarilmaiions «((h regard (o ihe transposition of ihe Directive.
On 23 Junc 2010. Germam confirmed thai its Consiiiuuonal Court had declared Ihe natior)a) laiv Iransposing the Directive to
be unconstitutional in iis eniireh and that it had included vary detailed require(nants in its judgment oi'ivhat such a iaiv should

On 27 October 2(il(i, CORI invited DE afiicials ia rue»i ofiicials from DG Home Affairs io discuss the status and iimescaies
Cf prcpafatlafls of 'tl)C lie« legislation.
The meeting too)' place on 21 January. Dunng the incciing, Ihc German dckgsiicn ur(dcrsook (o keep the Commission
informed about devclopmems. Over four mon(hs later. hoiicier. no further notitications have been forihcoming from

Since thc judgment of Ihcir Canstiiutionai Cour( in hhirch 2010. DE has nat indicated io COSI ho«and iihen it proposes ta
praduca naiv icgislaiion ta transpose Ihe Dais Re(cn(ion Dircciiic. It is ihcrcfore proposed to issue ta DE Articic 258 )cger af

ln its Conununicatror( onimplement»non of Ariiclc 260(3) TFEU(OJ C 12, 15.0( 2011, p. I), COM in cxcraising its
discretionai) poser considers ths1 ihe Ar(icie 260(3) instrument should bc used sa a rnatter of principle irr cil cases of failure
'(a fuig(l an obfiga(ian, iihich concern ihc iranspcsition af directiv»s ad»pied under a lagisisii i e procedure. COM nevertheless
rcaognised that there (night bc sp»cia) cases in iihiah it ii ould not deemii cppropriatc to seek penalties under Ar(iclc 260(3').
In ihc present case, COh( considers that ii is appropriate to depart fram these general en(aria and nai to usc the Attic)c 260(3)
instmment duc io sci eral reasons linked to the specificity of the presem case.
1) Gcrmanv had noiified lhe na(ion»I iransposiiian measures, a'hich subsequeniiy have bein cnnuiiad by thc German

2) Ii is noi certain that the Court ol' Jus(ice «ig Iolloii thc mterprctation hi the ( ornnussion of ihc application of Article
260(3) in an excepii one) situauon of annulnierit a pos(eriori of the Iransposiuon measures.
3) The Iransposition of Ihe Data Retention Directive is particularly complex dua ia Uie fart that thc genera) obligation to retain
daia requires adoption of national rue»sures (chase implcrncr)tati»() mai raise sensitive questions linked ta fundamental rights,

Corres and.»nce ave» I'dt»t mcmbre 2 dei'n. Evin.
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