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I FACTS
The deadline for transposition of thc Data Rctcntion Dircctivc (200(s/24/EC) ivas 15 Scptcmbcr 2007.
On 25 Noi enibcr 200'8. RO infortned COM (internal ref SG CdC(2008)A/88GS of 26112008 - SG-R-2l that measures
transposing the Directive. Laii No 298/2008. had been published in the Official Garettc af Romania hla 780 o(' 21 Noveinbcr

On 23 Noi ember 2009. the ( anstilution«1 Court dcc)ared Laii No 298'200S to bc un«onstitutinnal in its cntirct) amd annulledII«see 'uridi ues 1 f)irective:320II«1,0024
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II C'QRRESPONDENC'E WTH THE hIEMBER STATE
Qii 30 March 2010 in rcsponsc to COM's letter ol'19 )anuary 2(110. RO ivrotc to COM explaining thc I egal effects of
Occision No 1258 of 8 October 2009 of thc Rornaman C'onsiitutional C'ourt iihich annulled lhc pros isions of La«98/2008 as
unconstitutional. In that letter. RO stated that it had sct up a national. inter-institutional iiorking party to draiv up ncii
transposing mcasurcs iihich «ould compli iiith thc C'oui t's decision.
On 27 October 2010, C'OM invited RO officials to meet officials from DG Home Affairs to discuss thc status and tjmcscalcs
of preparations of thc ncii. Iegislati ail
Or) 10 January 2011 RQ replied accepting thc inccting. ii hich subscipicntly tooL place on 21 Januat) . During thc mcctirtg, RO
authoritics undertook to send dm0 Iaii la the Camnussion. Over f'nur months later. hoii ci cr. no further notification has been
for(hcamuig fram Romania.

Fait hier iniini

Infringcmcnt case 2011 089- conccming failure bi Romania to communicate rncasurcs in cornpliancc « ilh obligation nf
4rhclc 15 ( I ) of Dircctii c 300I'I' 2 I 'EC' cn tlic rctcntion of di(a gcncraled or processed in connection « ith thc provlSian Of
ubhch ai at!able electronic cammumcatlans seri iccs or nf ubhc communications nctii or!'s.
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I I I. CONCLUSION AND PROPOSAI.
Since thc judgment ol' their C'nnslilutional C'ourt in Nni ember 200a. RO has not indicated tn C'OM hou and iihen il proposes
to prndncc ncii legislation ta transpose thc Data Rctcntion Directii e lt is thcrclarc proposed ta issue ta RO Article 258 Icltcr
ol' formal notice.

ln its C'ommunication on Implcmcntatian of Articl 2CIO(3) TFEU (OJ C 12, 15.01.2t/11. p.l). C'OM in exercising its
dlsct etlonaD paii or considers that the Article 2«0(3) instrument should be used as a rnatter ol'pnnclplc in all cases of failure
to fulfil an obligation, «hich concern the transposition of directii as adopted snider a legislative procidum. CORI nevertheless
rccogniscd that thcrc might bc special cnscs in iiluch it ii ould not dccm it appropriate to sec! penal ties under Article 260(3).
ln the present case. C QM cattstdcrs that it is appropriate to depart froin these gcncral cri tati a and not to usc the Article 260(3 )
instrument duc to sci eml reasons IinLed lo lhespecificity of thc present case
11 Romania had notified thc national transposilinn incasurcs. iihich subscqucntlv have been annulled bv the Romanian
Constihitianal C'curt.
2) It is not certain that the Coats of Iusticc «ill falloiv thc interpretation by the ('ammission of thc applicannn of Articl
260(3) in an eeceptional situation of annulinent a posteriori of thc transpasiti an measures.
3) Thc transposition nf thc Data Retention Direetii c ls particular!i complex due to the fact that thc gcncral obligation ta retain
data requires adoption of national measures is hase implementation may raise scnsitivc questions hnLcd to fundomental rights.
in articular thc ri ht to data retention.
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