Autre infraction

2GI1/2G89 A .
prisuntée

ROUMANIE

Service responyalde : HOME/A/O3

Etat du dossier au 31105/2011 Jr.Rs.: Eq.fr.: Resp. Int: ONIE  {Resp. Ext.:

Services associds : STURINAN; SGEN/X/D

Non-iransposition of the data refention DIRECTIVE 2(H6/24°EC

Bases juridiques : Dircctive: 320061 H124

Stade ; Non-communication

Financement communsiutsire : N

Trocédures en relation : dossicr pére -> ; dossiers fily ->

Fait Incriminé :

Infringeraent case 201172089 - conceming fatlure by Romanta to communicate measures i compliance with obligation of
Article 15 (1) of Directive 2006:2.0-EC on the retention of data generaled or processed i connection with the provision of
publichv available clectronic conwnumeations serices or of public cammunications networks.

Mise en demeure 258 (ex226) :

Mise en demevre 260 {€x228) «

Decision : Deccision
Envoi : Envoi :
Réponse : Rcponsc :

Mise en demeure complémentaire 258 (ex226) :

Mise en demeure camplémentaive 260 (ex228) @

I FACTS

The deadline for transposition of the Data Retentron Directive {2000/23EC) was 15 September 2007

Cn 25 Not ember 2008, RO infortned COM (internal ref SG/CdC(Z008)A/F868 of 26112008 - SG-R-2) thal measures
transposing the Directive, Law No 298/2008. had been published in the Official Gazette of Romania No 780 of 21 November
2008

On 23 November 2009. the Constitutional Court declared Law No 298/2008 to be unconstitutional in its enlirety amd annulled
1.

1Il. CORRESPONDENCE WITH THE MEMBER STATE

On 30 March 2010, 1n response to COM's letter of 19 January 2010, RO wrote to COM explaining the legal effects of
Decision No 1258 of 8 October 2009 of the Romanian Constitutional Court which annulled the provisions of Law 298/2008 as
unconstitutional. In that letter. RO stated that 1t had sct up a national. inter-institutional working party to draw up new
transposing mcasurcs which would comply with the Court's decision.

On 27 October 2010, COM tnvited RO oflicials to meet officials from DG Home affairs to discuss the status and timescales
of preparations of the new legislation

On 10 January 2011 RO replicd accepting the mecting. which subsequently toak place on 21 January. Dun'n[g the meeling. RO
authoritics undertook (o send drafl law to the Comnussion. Over four months later, however. no further notification has been
forthcoming from Romamia.

HI. CONCLUSION AND PROPOSAL

Since the judgment of their Constitutional Courtin November 2009, RO has not indicated to COM how and when it proposes
to produce new fegislalion to lransposc the Dala Relention Directive. 1t1s therclore proposed to issuc ta RO Article 258 letter
of formal notice.

In its Communication en Implementation of Article 260(3) TFEU (O € 12, 15.01.2011, p.1). COM 1n excraising its
discreltonan power canstders that the Asticte 260(3) instrument should be used as @ matler of pnuciple in all cases of failire
to fulfil an obligation. which concem the transposition of directives adopted wnder a legislative procedure. COM nevertheless
rccognised that there might be special cases in whach tt would not deem it appropriale 1o seck penallics under Article 260(3).
Int the present case, COM considers that it 1s approprate to depart {from these general critenia and not 1o usce the Article 260(3)
instrument due to severat reasons linked lo the specificity of the present case

1) Romaniza had notificd the national iransposilion measures. which subsequently have been annulled by the Romaman
Constitutional Court.

2) It ts not ecrtain that the Court of Justice will [ollow the interpretation by the Cammission of the applicatian of Article
260{3} in an exceplional situation of annulment a posterian of the transpasitian measures.

3) The transposition of the Data Retention Directive is particularly complex due to the {act that the geneead obligation to retain
data requires adoplion of national teasures whose implementatton may raise sensitive questions lnked to fundamental rights.
in particular the nght to data proteetion.
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