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Il. CORRESPONDENCE WITH THE hIEhlBER STATE

Etut du dossier eu 31/I)S/2011 Jr.Rs.: E dr,: Res . Int.> CNll R e s . Est.:

I. FAC'TS
Thc desdliinc I'm transposition of the Bain Retention Directive (2006/2J'EC) gas 15 S«piembcr 2007.
Because Germany hsd not co>nn>»nice>cd any national transposing roe«sures to Ihe C'armnission by the said deadline, the
Comrnissian on '27 November 2007 sent DiE e letter of forrnal notice (reference SGI2007) B20720-I'I,
Qn 18 JanuaB 2008. DE repliednotifyingthe C'QNI af Telecormnunicaiions Suri aillance Laiv of 31 December 2007
(SGI 2008) A.'00731), >vbieh it dcclercd to be the complete transposition of the Bircctivc.

, On 2 March 20 Ii>, Ihc Gcn»an Cons>in>>ionel Cou>t in iis judgn>cni I,fcf. I Bv R 250/08„ IBvR 263/08. I Bi R 586/08)
annulled, Ihc Tdecornrnurucaiione SurveiB«ncc Lass m iis entirety.

Qn 16 Junc 2010, Ihc Corrunission sent a letter toGermanythrough E(J Pilot (file number I I 74,'I 0/JLSE) requesting
olari(i ation v ith regard to the iranspositi n oi'ihe Birccii e.
,On 23 June 2010, Germany confirmed that iis Constitutional Court hcd declared Ihe national Ia» transposing the Directive to
be unconsiituiioiml in its eniirei) and ihat ii had inchided veB, detailedrequirementsin its judgment of >vhet such e law should

,On 2/ October 2010, CQNI invited DE off>c>ds Io n>cet off>c>als from DG Ho>nc Affairs to discuss the status and times«alas
of preparations of Ihe new legislation,
The meeting IooL piece on 21 Jan»or). During Ihc mac>in, the Gcrrnan dcicgation unde>cook to keep Ihe Camnussion
informed about developn>eats. Over four in«nibs, Inter, hoss ever, no further notifications have been fo>thcoming from
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Ill. CQNCLL>SION AND PROPOSAI.
Since thc judgment af their C'onsiiiuiionel C:cuit ir> March 2» lu. BE hes uot indicated to CQM ho» end i>hen it proposes ta
praduce»c>v legisIation to trst>space Ihe Bets Retention Dirac»ve. It is therefore proposed Io issue Io DE Article 288 Icttcr of
i'arrnal notice.

In its ('ommunicetioii on ln>PI«n>en>ation of Article 200(3I TFEU IQJ C 12, 15.UI 2011. F. I), CQ).1in exorcising its
discretionary power considers ihai thc Article 260(3) instrument should bc used as a matter of principle in all cases c f failure
to fulfil an obligaiiaiu >vh>ch can«cm the transposition of directivs!s adopted, >eider e legislative procedure. COhi nevertheless
recognised Ihct Iherc might bc special cases in >vhich it >vould not dccrn it cppropncte to seaL penalties under Article 260(3).
In>he present case. ('BM considersthat it is appropriate Io depart from these general critena and not Io usage Article 260(3>
instrument due ia savcrni reasons linked to the speciIicity of Ihe present csea.
I) German>' hed natilied the national Ir>u>sposition measures. >vhich subsequantlv have been annulled bs thc Go>msn

2) lt is not certain that the Court of' Justice ivi11 tollio>s ti>cinterpretationby the C'ormnission of' the application of' Ariide
26tii 3) in an asceptionei situation of snnulmcnt e poster>or> of the transposition measures.
3) Tl>e Iranspasition of thc Data Retention Directive is pa>ticulerly complex due to the fact Ihst the general obhge»an Io retain
date requires adoption of national tncasurcs >vhosc iinplemcnte»on may raise senu»ve questions linked to fundamental rights.
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